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Preface to the Second Edition

After the First Edition was rolled out in May 2000, several updates were issued that
incorporated court opinions and statutory changes. The last such update was issued in
October 2004. In June, 2010, a draft of the Second Edition was issued with a request
for comments and critique to those interested in disability retirement and survivor
benefits under the County Employees Retirement Law of 1937. A year later, and
suggestions having been received and integrated in the Resource, the Second Edition
is now finalized. However, we continue to invite comments and constructive critique
that will improve the Resource on an ongoing basis.

While the subtitle of the original Resource included the name of the State Association of
County Retirement Systems, the Second Edition does not include that subtitle because
SACRS has not been consulted regarding the document and has not had an opportunity
to consider it. It is our purpose not to throw words into SACRS’ corporate mouth. The
subtitle may be added later if it is appropriate to do so.

As indicated in the Preface to the First Edition, an objective of the Resource is to be a
balanced source of information, without shift in favor of applicants or respondents. In
this work, quotation of statutes and court opinions is the favored method of getting the
point across, rather than an individual’'s interpretation of statutes and court opinions.
The text departs from this favored method where the point does not appear to be
controversial or it is not practical to explain a point by quoted material; but where there
might be disagreement, there has been an attempt to flag the commentary as
“Associations’ comment” or “Applicants’ comment.” As is the case with any erroneous
item in the Resource, where the judgment about a point being noncontroversial is in
error, it is hoped that a reader noticing the error will alert the authors so that the
offending part can be appropriately flagged or corrected, and opposing views can be
better represented.

There are deviations from the norms of legal writing in some respects. These
deviations have a downside in that the Resource is longer than it otherwise might be,
but it is hoped that the deviations make the Resource more useful.

e In normal legal writing, after a court opinion has been cited, further
citations to the same opinion are given with an abbreviated, or “short cite,
citation with a reference to the fact that a full citation can be found above,
e.g., “supra,” “id.,” or “op. cit.” (See California Style Manual, section 1:2.)
A reader wanting to know the full citation must either put her finger on the
page and refer to the Table of Authorities when the hard copy is used, or,
when an electronic copy is being used, perform a word search or scroll up
a few pages in hopes of landing on the original citation. In any case, this
process can be an annoying interruption, particularly when using the
Resource to cut and paste into a brief, memorandum, or letter. Also, it is
anticipated that, at any one time, the Resource will most frequently be
consulted with respect to a particular issue and only a small part of the
Resource will be reviewed. Therefore, the full citations are repeated



unless the subsequent citation to a court opinion or other cited authority
follows closely behind the first. If a citation to a court opinion was cited
earlier in the Resource, the subsequent citation will be tagged with a
“supra” so that the reader knows that the opinion was cited before.

In normal legal writing, after material has been quoted, it is not quoted
again, but a reference is made to the page number where the quotation
can be found. In the Resource, some passages from opinions of the
appellate courts and some statutes are authority for more than one point.
As is the case for citations, rather than interrupting the reader, or one
cutting and pasting, and sending her off on a hunt for the quoted material,
the quote may be repeated in full in different sections of the Resource.
The idea is that the user of the Resource is not sitting down to read the
document from page one to the end, but is targeting a section that is
pertinent to a particular question. Within reason, an attempt has been
made to provide the user with all the information the user needs in each
targeted section.

The authors would like to recognize, in addition to those contributors mentioned in the
First Edition, Orange County Retirement System Staff Attorney David H. Lantzer and
County of Ventura Assistant County Counsel Lori Nemiroff for their recent contributions.
Also, LACERA staff attorneys James Castranova, Vincent Lim and Frank Boyd, and
Chief Counsel, Disability Litigation J. Patrick Joyce who contributed to the Second
Edition, and LACERA Senior Staff Counsel Fern Billingy who reviewed and made
recommendations for improvement of the new section dealing with the rights of
survivors, beneficiaries, and estates following the death of a member.

Whether the Resource will be a useful educational and research tool for the CERL of
1937 community will depend on members of the community taking an active part in

improving it.

July 21, 2011
Dan McCoy
Retired Chief
LACERA

Counsel, Disability Litigation



Preface to the First Edition (Revised)

At the Fall 1996 conference of the State Association of County Retirement Systems
(SACRS), it was determined that an ad hoc committee should be formed to discuss and
make recommendations concerning whether the disability provisions of the County
Employees Retirement Law of 1937 should be modified. The Ad Hoc Committee on
Disability Retirement Reform was formed of representatives from various interest
groups and, under the chairmanship of then President of SACRS, Ed O'Neill, IlI, of San
Joaquin County, held meetings beginning in 1997. Among the recommendations made
by the Committee was one proposed by Harry Hatch of San Bernardino County and
Sylvia Miller, Division Manager, Disability Retirement Services for the Los Angeles
County Employees Retirement Association. They proposed that SACRS develop an
educational program for those involved in the disability retirement process. As originally
conceived, the educational program would be designed for attorneys serving as
referees appointed by boards of retirement to take evidence and recommend decisions.
A written manual of the law, eventually called the "Disability Retirement Law Resource,"”
was considered to be necessary as the core of such a program. Expressions of interest
in such a manual were received from various county retirement associations, referees
and applicants' attorneys. Some associations that do not use referees saw that a legal
resource would be of assistance to association staff and members of the boards. A
drafting committee of those interested was formed to work on the Resource. Deputy
County Counsel Lance Kjeldgaard, counsel to the San Bernardino County Employees
Retirement Association, took on the task of chairing the committee, prepared the initial
outlines of the Resource and the initial drafts that were discussed in committee
meetings and special meetings at SACRS conferences.

The drafting committee established several ground rules for the development of the
Resource. First and foremost, the Resource must be a balanced presentation of the
law. To guard against a "defense bias," input must be solicited from referees and
applicant's attorneys. Interpretation must be kept to a minimum, except where identified
as "Associations' comments"” or "Applicants’ comments.” Statutes and court opinions
must be quoted, as opposed to being interpreted. As a result of this approach, the
Resource is lengthy, but its length is justified by the benefit derived from providing a
balanced presentation.

In November 1998, a draft of the Resource was shared with a number of applicants’
attorneys. Their comments were discussed at a meeting of the drafting committee held
in March 1999. At that meeting, it was agreed that the purpose of the document should
be broadened from being an aid to referees to a legal resource for anyone who might be
involved in the disability retirement process.

In April 1999, a draft of the Resource was distributed to all of the retirement
associations formed under CERL of 1937 for discussion at a meeting of those interested
in the project that was held at the Spring 1999 SACRS conference. Further revisions to
the Resource were made based on modifications proposed at that meeting. In August
1999, a draft of the Resource was distributed to the retirement associations with a
request that it be shared with attorneys who act as referees and attorneys who



represent applicants. The draft was modified to reflect recommendations and
comments from a number of sources.

The modified draft of the Resource was discussed at a meeting open to all interested
persons that was held at the Fall 1999 SACRS Conference. The meeting was led by
Mark Burstein of Los Angeles, an attorney whose specialty is acting as an arbitrator and
hearing officer and who has extensive experience in acting as a referee in disability
retirement cases. Additional modifications were made to the Resource as a result of
suggestions made at that meeting.

Those serving on the drafting committee were its Chair, Deputy County Counsel Lance
Kjeldgaard of San Bernardino; Los Angeles County Employees Retirement Association
(LACERA) Chief Counsel David Muir; LACERA's Chief Counsel, Disability Litigation,
Dan McCoy; Deputy County Counsel Denise Eaton May of the Office of the County
Counsel, County of Alameda; Deputy County Counsel Deirdre McGrath of the Office of
the County Counsel, San Diego County; and Annette Paladino of the Santa Barbara
County Employees Retirement Association. A special "thank you" is extended to Dan
McCoy for serving as the chief draftsman of the Resource.

Without implying that they all agree with the entire content of the Resource, the
following are recognized for taking the time to review it and provide their comments:
attorney and hearing officer James S. Armstrong, Jr., of the California and Colorado
Bars; attorney and hearing officer Gregory J. Politiski of Orange; Judge Carlos M. Teran
(Ret.) of Claremont; hearing officer George Liskow of Sierra Madre; hearing officer and
referee James Alan Crary of Ojai; hearing officer Robert Neal of Solana Beach; John R.
Descamp of the Sacramento County Employees Retirement Association; hearing officer
Catherine Harris; Kathy Somsen, Retirement Benefits Manager, Contra Costa County
Employees Retirement Association; Auditor-Controller/Treasurer-Tax Collector Gary W.
Peterson of Fresno County; applicants' attorney Thomas J. Wicke of the law firm of
Lewis, Marenstein, Wicke and Sherwin, Woodland Hills; applicants' attorneys Steven
Pingel and Mark Ellis Singer of the law firm of Lemaire, Faunce, Pingel and Singer,
Cerritos; Lori A. Nemiroff, Assistant County Counsel, Ventura County; Terry Rein of
Modesto's Rein & Rein; JAMS Endispute's Judge William E. Sommer (Ret.); Deputy
County Counsel Patricia J. Randolf of the Office of the County Counsel, County of Kern;
Walter Cress, Assistant County Counsel, Office of the County Counsel, Imperial County;
and Senior Staff Counsel Dixon M. Holston, Fern Billingy and E. Steven Tallant,
LACERA.

It is anticipated that the SACRS Disability Retirement Law Resource will be updated,
revised and improved based on suggestions for improvement that will be made when it
is used as a reference. We are especially interested in input from those who represent
applicants for disability retirement benefits.

May 4, 2000

Lance Kjeldgaard,
Deputy County Counsel
County of San Bernardino



Chair, Disability Retirement Law Resource Drafting Committee
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Disclaimer

This Disability Retirement Law Resource is intended to be an aid to those who are
involved in the process of determining rights and obligations under the disability
retirement provisions of the County Employees Retirement Law of 1937. Its purpose is
to provide information as to what the law provides and, where the law is in dispute, what
arguments may be made on how the law should be interpreted. However, the
information provided in the Resource may not be sufficient in dealing with a particular
legal problem. Neither LACERA nor any of the authors of and contributors to the
Resource warrant or represent its suitability for such a purpose. The Resource should
not be relied on as a substitute for independent legal research.

Likewise, referees and board members who might be aided in understanding the scope
of the County Employees Retirement Law of 1937 should in any particular case
consider first the points and authorities provided by applicants’ and respondents’
counsel.

The statutes quoted or cited in the Disability Retirement Law Resource and the
authoritative status of court opinions cited may not be current. The user should
independently verify the status of cited statutes and opinions of the courts.

There are 20 counties with retirement associations formed under the County Employees
Retirement Law of 1937. There is no uniformity in the manner in which those
associations process disability retirement applications. Each retirement association
follows its own bylaws and regulations. These differences must be kept in mind by
applicants and attorneys who appear before different boards, by those attorneys who
act as referees for different boards, retirement association staff, and by the members of
the various boards of retirement who might refer to this resource. An attempt has been
made to keep this resource generic so that it will be of use to a greater number of
persons involved in the disability retirement process throughout the state.

Members of boards and board staff who have questions about the applicability or
validity of information contained in this resource should direct their questions to their
board's attorney.

An applicant for a disability retirement pension who might refer to the Resource should
understand that an applicant is best served in an administrative hearing if he or she
engages the services of an attorney for representation and/or advice concerning the
many and often complicated medical and legal questions that arise in disability
retirement proceedings. An applicant should not presume that the issues discussed in
the Resource are easily applied to his or her particular case, nor should an applicant
presume that the law is too complicated to allow the applicant to represent him- or
herself in a disability retirement proceeding. A decision to proceed without an attorney
should be made in the light of sound advice from an attorney with expertise in disability
retirement matters.
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DISABILITY RETIREMENT LAW RESOURCE
I. INTRODUCTION
A. Purpose of County Employees Retirement Law of 1937

Government Code section 31451 defines the purpose of the County Employees
Retirement Law of 1937 as follows:

The purpose of this chapter is to recognize a public obligation to county and
district employees who become incapacitated by age or long service in public
employment and its accompanying physical disabilities by making provision for
retirement compensation and death benefit as additional elements of
compensation for future services and to provide a means by which public
employees who become incapacitated may be replaced by more capable
employees to the betterment of the public service without prejudice and without
inflicting a hardship upon the employees removed.

B. Statutory authority for disability retirement pension

The County Employees Retirement Law of 1937 is contained in the Government Code,
Title 3, Division 4, Part 3, Articles 1 through 18. The disability retirement provisions of
the County Employees Retirement Law of 1937 are contained in Article 10, Government
Code sections 31720-31752. Section 31720 provides as follows:

Any member permanently incapacitated for the performance of duty shall be
retired for disability regardless of age if, and only if:

(a) His incapacity is a result of injury or disease arising out of and in the course of
his employment and such employment contributes substantially to such
incapacity, or

(b) The member has completed five years of service, and

(c) The member has not waived retirement in respect to the particular incapacity
or aggravation thereof as provided by Section 31009.

The amendments to this section enacted during the 1979-1980 Regular Session
of the Legislature shall be applicable to all applicants for disability retirement on
or after the effective date of such amendments.
Note: there are special statutory disability provisions for Contra Costa County:
Government Code sections 31720.1 (statutory requirements) and 31727.01
(allowances).
C. Disability retirement allowances

1. Service-connected disability retirement and survivor allowances



Associations’ comment

If the member is incapacitated for duty as a result of an injury or illness arising out of
and in the course of employment, that is, a "service-connected disability,” the member is
entitled to an allowance equal to 50% of final compensation, or the amount of a years-
of-service pension if it is greater than 50% of final compensation and the member is
eligible to retire for years-of-service and age. (Gov. Code, § 31727.4). The Board of
Supervisors may enact an ordinance that increases the percentage of final
compensation from 60% to 90% where the member is totally disabled. (Gov. Code, §
31727.5.) Government Code section 31727.01 defines the disability retirement benefit
for an employee of Contra Costa County.

Upon the death of a member while receiving a service-connected disability retirement
allowance, 100% of the allowance continues to either a surviving spouse, who is
designated as beneficiary and who was married to the member prior to retirement, or
eligible children, unless the member elected an optional allowance. Note that the
surviving spouse of a member retired for service-connected injury or disease need not
have been married to the member for one year prior to retirement. (Gov. Code,

§ 31786. See Gov. Code, 8§ 31760, et seq., regarding optional retirement allowances.)
There are additional allowances for the children of certain members in active law
enforcement and fire suppression and any other class fixed by the board of retirement,
with exceptions, who are killed during performance of duty or as a result of an injury
caused by external violence or physical force incurred in the performance of duty. (Gov.
Code, § 31787.5) Where a safety member dies in the same circumstances covered by
Section 31787.5, a surviving spouse is entitled to an additional one-time lump sum
equal to one year of the member’s compensation earnable. (Gov. Code, 8 31787.6,
discussed further below.)

If the member retires for disability from one county and also for years of service and age
from another county or the Public Employees’ Retirement System, the member’s
pension amount may be restricted. See the discussion, below, at Section |, C, 3.

End comment.
2. Allowances related to nonservice-connected injuries
Associations’ comment

The general rule is that if the member is incapacitated for duty as a result of an injury or
illness that is not service-connected and the member has five years of service credit
(Gov. Code § 31720, subd. (b)), the allowance is the amount of the years-of-service
retirement pension or, with certain exceptions, an allowance equal to 1/3 of final
compensation. (Gov. Code, 88 31726, 31726.5, 31727, and, for safety members,
31727.2.)

There are alternatives to the general rule. Government Code section 31727.01 defines
the disability retirement benefit for a member of the Contra Costa County Employees



Retirement Association. Other rules that may be adopted by the board of supervisors of
a county include Government Code sections 31727.1, 31727.3, and 31727.7.

Under Government Code section 31720.4, Section 31720, subdivision (b)'s requirement
that the member have five years of service in order to qualify for a nonservice-
connected disability retirement pension or for the member’s survivors to qualify for a
nonservice-connected survivor’'s allowance is waived when member is on military leave
from the County of Los Angeles or a district of the county and the member becomes
permanently incapacitated or dies as a direct consequence and result of injury or
disease arising out of, and in the course of, active military service. The provisions of
Section 31720.4 are not operative in the county or district until the Board of Supervisors
or the governing body of the district adopts them by majority vote.

Upon the death of a member receiving a nonservice-connected disability retirement
allowance, 60% of the allowance continues to either a surviving spouse, who is
designated as beneficiary and was married to the member one year prior to retirement,
or eligible children. (Gov. Code, 8§ 31760.1 [any member retired for years of service and
age or for nonservice-connected disability]; Gov. Code, § 31785 [safety member retired
for years of service and age or for nonservice-connected disability]; Gov. Code, §
31785.1 [alternative provision applicable if adopted by a board of supervisors involving
safety member retired for years of service and age or nonservice-connected disability
where surviving spouse is at least 55 years of age].) For members of LACERA who
retired on or after June 4, 2002, the survivors’ continuance is 65% of the allowance the
member received unless the member elected an optional allowance. (Gov. Code,

88§ 31760.12 [general members] and 31785.4 [safety members]. See also Section
31486.6, Santa Barbara County, Plan 2 providing for a 50% continuance.) Other
statutes apply to members who die before retirement, but who were entitled to retire for
disability. See the discussion, below, at Section |, R, 2, b), (2), (a).

If the member dies as a result of a nonservice-connected injury, but does not have five
years of service-credit, Government Code sections 31780, establishing liability for death
benefit payments, 31781, defining the basic death benefit, and Sections 31591, , 31472
and 31472.1, providing for interest on contributions, provide for the payment of the basic
death benefit, including interest, to the surviving spouse, designated beneficiary, or the
member’s estate. See further discussion at I., R., 1., ).

If the member retires for disability from one county and also for years of service and age
from another county or the Public Employees’ Retirement System, the member’s
pension amount may be restricted. See the discussion, below, at Section I, C, 3.

End comment.
a) “Level income option” (aka “Pension Advance Option”)
Associations’ comment

A member who retires on a years-of-service pension before age 62 and is fully vested in
the social security system may select a retirement option that coordinates the retirement



allowance and the expected social security allowance. (Gov. Code, 88 31810 and
31811.) Under this option, the association advances the retirement allowance,
increasing the monthly amount to reflect the anticipated social security allowance the
member will receive when he or she becomes eligible, at age 62. Once the applicant
starts receiving social security payments, the association's payment is reduced by the
equivalent actuarial values, allowing the association to recoup the advances. This
option is only available to one who retires for service and is not available to a member
who retires for disability. If a member retires using this so-called "level income option,"
also known as "the pension advance option,” and is later successful in establishing
entitlement to a nonservice-disability retirement pension, the disability retirement
allowance may be less than the level income option allowance. In that case, it may be
to the member's benefit not to retire for disability, but instead be satisfied with the level
income option allowance.

A disability retirement awarded after a retirement for years of service and age using the
level income option may create a debt to the association that the applicant must repay

End comment.

3. When a member retires for disability from one county and also
receives a pension for years of service and age from the retirement
association of another county or from the Public Employees Retirement
System, the pensions may be restricted if the combined pensions exceed
what the member would have received if all of the member’s service had
been with one entity.

Government Code section 31838.5 provides as follows:

No provision of this chapter shall be construed to authorize any member, credited
with service in more than one entity and who is eligible for a disability allowance
whether service connected or nonservice connected, to receive an amount from
one county that, when combined with any amount from other counties or the
Public Employees' Retirement System, results in a disability allowance greater
than the amount the member would have received had all the member's service
been with only one entity.

In cases of service-connected disability allowances only, the limitation on
disability allowances provided for in this section shall apply to service-connected
disability allowances payable to those who, after being employed with another
county or an entity within the Public Employees’ Retirement System, become
employed by a second public entity on or after January 1, 1984.

Each entity shall calculate its respective obligations based upon the member's
service with that entity and each shall adjust its payment on a pro rata basis.

In Block v. Orange County Employees’ Retirement System (2008) 161 Cal.App.4th
1297 [75 Cal.Rptr.3d 137] a firefighter retired on a service-connected disability
retirement from OCERS effective the same day he was granted a retirement pension for



years of service and age from the California Public Employees Retirement System.
Block had been a firefighter with the Buena Park Fire Department and a member of
CalPERS for just under 28 years when the city’s fire department merged with the
Orange County Fire Authority. During Block’s last approximately seven and a half years
as a firefighter, he was a member of OCERS.

Government Code sections 31830-31840.8 govern reciprocal retirement benefits
granted to public employees who are entitled to retirement rights and benefits from two
or more retirement systems that are subject to the reciprocity rules. “Reciprocity
eliminates the adverse consequences a member might otherwise suffer when moving
from one retirement system to another.” (Block, p. 1308.) Under Government Code
section 31835, a retiree is permitted to use his or her highest average salary with any
entity to calculate the retirement allowances from all reciprocal retirement systems.
Block’s final average compensation with the Orange County Fire Authority was
$7,021.15 according to OCERS and $6,793.42 according to CalPERS. Block’s pension
from CalPERS was calculated to be $5,113. Block’s service-connected disability
pension from OCERS (50% of $7021.5) would be $3510 before consideration of the
limitation mandated by Section 31838.5. Combined, the pensions would be $8,623,
which is 122.8% of Block’s final average monthly compensation of $7,021.15. OCERS
determined that Block would be entitled to a pension of $6,537.78 if he had spent his
entire 35.54 years of fire service with one system and limited his pension on a pro rata
basis with CalPERS to that amount.

Block filed a petition for writ of mandate challenging the reduction of his service-
connected disability retirement pension. The trial court issued the writ, reasoning that
the 50% disability retirement allowance itself was not greater than the pension Block
would have been entitled to had his service been with one entity and, therefore, he was
entitled to the full 50% disability pension as well as the pension for years of service and
age from CalPERS. The trial court agreed with Block that the term “disability allowance”
in Section 31838.5 did not include the pension from CalPERS. The Court of Appeal
reversed the trial court, succinctly stating its ruling in the opinion’s introductory
paragraphs:

This case turns on our interpretation of the term "disability allowance" as used in
Government Code section 31838.5, part of the County Employees Retirement
Law of 1937, Government Code section 31450 et seq. (CERL). (All further
statutory references are to the Government Code unless noted.) The disputed
portion of section 31838.5 states: "No provision of this chapter shall be construed
to authorize any member, credited with service in more than one entity and who
is eligible for a disability allowance, whether service connected or nonservice
connected to receive an amount from one county that, when combined with any
amount from other counties or the Public Employees' Retirement System, results
in a disability allowance greater than the amount the member would have
received had all the member's service been with only one entity."” (Italics added
[by the court].)



Based on the language of section 31838.5, the statutory scheme, well-settled
principles of statutory interpretation, and legislative history, we hold the term
"disability allowance" means all benefits a member receives from reciprocal
systems or from the California Public Employees' Retirement System (CalPERS)
for retiring concurrently due to disability, regardless whether those benefits are
labeled disability retirement or service retirement. Accordingly, the decision of
the Orange County Employees' Retirement System (OCERS) Board of
Retirement was correct, and we reverse the judgment of the trial court. (Block, p.
1302.)

After an exhaustive review of the statutory scheme and the legislative history, the Court
of Appeal explained one of its reasons for siding with OCERS as follows:

Our interpretation of "disability allowance" in section 31838.5 fulfills the purpose
of encouraging employee movement without impairment of retirement benefits.
Although Block's interpretation of section 31838.5 is not inconsistent with this
purpose, it goes too far by creating a greater benefit for employees, such as
Block, who due to disability are eligible for service retirement from a reciprocal
system or CalPERS. The CERL reciprocity provisions were intended to prevent
impairment of retirement benefits of a member who changed employers, not to
place such members in a better position than those who remained with the same
employer throughout their service. Nothing in section 31838.5 or its legislative
history supports the notion the Legislature intended to authorize greater
retirement benefits to members who changed employers, such as Block, than to
members who stayed with the same employer throughout their service. (Block,
p. 1317.)

4. Forfeiture of Pension Benefit

In September of 2012, Governor Brown signed the Public Employees Pension Reform
Act of 2013 into law to ensure the integrity of pension systems throughout California.
The Act includes two statutes, codified at Government code sections 7522.72 and
7522.74, providing for the forfeiture of service credit during periods when the public
employee uses his or her position to engage in criminal activity. All public employees
and elective officers who commit job related felonies, including felonies against or
involving minors, forfeit any benefits earned from the earliest date of commission of a
felony to the date of conviction. Benefits earned prior to the felony commission date
shall remain the property of the employee.

Section 7522.72 provides:
(@) This section shall apply to a public employee first employed by a public
employer or first elected or appointed to an office before January 1, 2013, and,
on and after that date, Section 7522.70 shall not apply.
(b) (1) If a public employee is convicted by a state or federal trial court of
any felony under state or federal law for conduct arising out of or in the
performance of his or her official duties, in pursuit of the office or appointment, or



in connection with obtaining salary, disability retirement, service retirement, or
other benefits, he or she shall forfeit all accrued rights and benefits in any public
retirement system in which he or she is a member to the extent provided in
subdivision (c) and shall not accrue further benefits in that public retirement
system, effective on the date of the conviction.

(2) If a public employee who has contact with children as part of his or
her official duties is convicted of a felony that was committed within the scope of
his or her official duties against or involving a child who he or she has contact
with as part of his or her official duties, he or she shall forfeit all accrued rights
and benefits in any public retirement system in which he or she is a member to
the extent provided in subdivision (c) and shall not accrue further benefits in that
public retirement system, effective on the date of the conviction.

(c) (1) A member shall forfeit all the rights and benefits earned or accrued
from the earliest date of the commission of any felony described in subdivision
(b) to the forfeiture date, inclusive. The rights and benefits shall remain forfeited
notwithstanding any reduction in sentence or expungement of the conviction
following the date of the member’s conviction. Rights and benefits attributable to
service performed prior to the date of the first commission of the felony for which
the member was convicted shall not be forfeited as a result of this section.

(2) Paragraph (1) shall apply to the extent permissible by law.

(3) For purposes of this subdivision, “forfeiture date” means the date of
the conviction.

(d) (1)  Any contributions to the public retirement system made by the
public employee described in subdivision (b) on or after the earliest date of the
commission of any felony described in subdivision (b) shall be returned, without
interest, to the public employee upon the occurrence of a distribution event
unless otherwise ordered by a court or determined by the pension administrator.

(2)  Any funds returned to the public employee pursuant to subdivision
(d) shall be disbursed by electronic funds transfer to an account of the public
employee, in a manner conforming with the requirements of the Internal Revenue
Code, and the public retirement system shall notify the court and the district
attorney at least three business days before that disbursement of funds.

(3) For the purposes of this subdivision, a “distribution event” means
any of the following:

(A)  Separation from employment.

(B) Death of the member.

(C) Retirement of the member.
(e) Q) Upon conviction, a public employee as described in subdivision (b)
and the prosecuting agency shall notify the public employer who employed the
public employee at the time of the commission of the felony within 60 days of the
felony conviction of all of the following information:

(A)  The date of conviction.

(B)  The date of the first known commission of the felony.

(2)  The operation of this section is not dependent upon the
performance of the notification obligations specified in this subdivision.



)] The public employer that employs or employed a public employee
described in subdivision (b) and that public employee shall each notify the public
retirement system in which the public employee is a member of that public
employee’s conviction within 90 days of the conviction. The operation of this
section is not dependent upon the performance of the notification obligations
specified in this subdivision.

(@) A public retirement system may assess a public employer a reasonable
amount to reimburse the cost of audit, adjustment, or correction, if it determines
that the public employer failed to comply with this section.

(h) If a public employee’s conviction is reversed and that decision is final, the
employee shall be entitled to do either of the following:

(2) Recover the forfeited rights and benefits as adjusted for the
contributions received pursuant to subdivision (d).

(2) Redeposit those contributions and interest that would have accrued
during the forfeiture period, as determined by the system actuary, and then
recover the full amount of the forfeited rights and benefits.

0] The forfeiture of rights and benefits provided in this section, with respect to
judges, are in addition to and supplement the forfeitures and other requirements
provided in Section 75033.2, 75062, 75526, or 75563. If there is a conflict
between this section and Section 75033.2, 75062, 75526, or 75563, the
provisions that result in the greatest forfeiture or provide the most stringent
procedural requirements to the claim of a judge shall apply.

() A public employee first employed by a public employer or first elected or
appointed to an office on or after January 1, 2013, shall be subject to Section
7522.74.

Section 7522.74 is identical to section 7522.70 except it applies to employees first
employed on or after January 1, 2013. Both sections require the forfeiture of “all
accrued rights and benefits in any public retirement system” by any public employee
convicted of any felony, as of the earliest date of the crime, “for conduct arising out of or
in the performance of his or her official duties, in pursuit of the office or appointment, or
in connection with obtaining salary, disability retirement, service retirement, or other
benefits.”

Thus, if a disability occurred during the forfeited period of service, or the application was
filed during the forfeited period of service, the public employee is no longer eligible for
such benefits and may not continue or pursue a disability application.

D. Who may file an application for disability retirement?
Government Code section 31721 provides,

(a) A member may be retired for disability upon the application of the member,
the head of the office or department in which he is or was last employed, the

board or its agents, or any other person on his behalf, except that an employer
may not separate because of disability a member otherwise eligible to retire for



disability but shall apply for disability retirement of any eligible member believed
to be disabled, unless the member waives the right to retire for disability and
elects to withdraw contributions or to permit contributions to remain in the fund
with rights to service retirement as provided in Article 9 (commencing with
Section 31700).

(b) When a member appeals from a separation for disability, disputing the
employer's assertion or assumption that he is not eligible for disability retirement,
the official, entity other than the board, or court to whom appealed shall transfer
the proceedings to the board for determination of the eligibility and of disability if
so eligible.

The appointing authority shall have the burden of proving disability. Thereafter,
the appellant shall have the burden of proving job causation.

This subdivision shall not be operative in any county until such time as the board
of supervisors shall, by resolution adopted by a majority vote, make the
provisions applicable in that county.

1. The employer may be required to apply for a member’s disability
retirement.

Similar to CERL of 1937's Section 31721, Government Code section 21153, part of the
Public Employees Retirement Law, provides,

Notwithstanding any other provision of law, an employer may not separate
because of disability a member otherwise eligible to retire for disability but shall
apply for disability retirement of any member believed to be disabled, unless the
member waives the right to retire for disability and elects to withdraw
contributions or to permit contributions to remain in the fund with rights to service
retirement as provided in Section 20731.

In Lazan v. County of Riverside (2006) 140 Cal.App.4th 453 [44 Cal.Rptr.3d 394], a
PERS case, a deputy sheriff filed an application for disability retirement. The county
denied the application. The deputy appealed the denial, but then withdrew her appeal
and requested the county to return her to duty. The county assigned her to a station,
but she arrived with a statement of work limitations from her treating physician. A
supervisor at the station concluded that the limitations could not be accommodated and
sent her home. The county wrote a letter to the deputy stating that it was not refusing to
return the deputy to duty and it considered her capable of performing the duties of a
deputy sheriff. In the letter, the county offered to return the deputy to a temporary
clerical assignment. The county also notified the deputy in writing that she was
potentially entitled to vocational rehabilitation benefits. About six months later, the
county notified the deputy that it considered the deputy to be entitled to rehabilitation
benefits based on a determination that she was no longer capable of performing her
usual duties and there was no assignment the county could offer the deputy that would
be compatible with her restrictions. The deputy demanded that the county apply for a



disability retirement pursuant to Section 21153. The county refused on the basis that it
did not believe that the deputy was disabled. The deputy filed a petition for a traditional
writ of mandate to compel the county to perform what the deputy asserted was a
nondiscretionary, ministerial act of filing an application for disability retirement pursuant
to Section 21153. The superior court granted the petition and issued the writ. The
county appealed. The Court of Appeal affirmed the trial court's decision, saying,

As a preliminary matter, we note that, although the County argues at great length that it
did not separate Lazan from her position as deputy sheriff, under section 21153,
separation is not required before the County must apply for disability retirement.
“Eligibility for disability retirement benefits does not turn upon whether the employer has
dismissed the employee for disability or whether the employee has voluntarily ceased
work because of disability.” (Phillips v. County of Fresno (1990) 225 Cal.App.3d 1240,
1256, 277 Cal.Rptr. 531.) Also, it is not incumbent upon the employee to apply for
retirement benefits. Under section 21153, the County must file the application on the
employee's behalf. (See Boyd v. City of Santa Ana (1971) 6 Cal.3d 393, 398, 99
Cal.Rptr. 38, 491 P.2d 830.) (Lazan v. County of Riverside, supra, 40 Cal.App.4th,
459.)

.. .. It appears that the parties would agree that section 21153 imposes upon an
employer a ministerial duty to apply for disability retirement despite being contingent
upon a finding of disability, i.e., that the employee is “believed to be disabled.” (Lazan
v. County of Riverside, supra, 40 Cal.App.4th, 460.)

The dispositive question in this case is whether the contingency existed so as to have
triggered the County's ministerial duty. The County argues that it had no duty to apply
for disability retirement because it maintained that Lazan was capable of returning to
work. Lazan argues that the County's statements made in the context of her workers'
compensation case indicated that it believed that she was disabled. The trial court
found that County's words and actions contradicted its claimed belief that Lazan was not
disabled. Substantial evidence supports the court's finding. (Lazan v. County of
Riverside, supra, 40 Cal.App.4th, 460-461.)

2. Termination, as in the case of a discharge for cause, severs the
employment relationship and the right to a disability retirement.

In Haywood v. American River Fire Protection District (1998) 67 Cal.App.4th 1292 [79
Cal.Rptr.2d 749] a firefighter was terminated after a series of disciplinary actions. He
claimed that he was permanently incapacitated for his duties because of a psychiatric
reaction to the disciplinary proceedings that resulted in his termination. There was no
evidence that Haywood had sustained an incapacitating injury before the disciplinary
actions. The Superior Court granted Haywood's petition for writ of mandate to compel
the District to grant him a disability retirement. The Court of Appeal reversed the
Superior Court and remanded the case with instructions to deny Haywood's petition.

As we shall explain, there is an obvious distinction in public employment
retirement laws between an employee who has become medically unable to
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perform his usual duties and one who has become unwilling to do so. Disability
retirement laws address only the former. They are not intended to require an
employer to pension-off an unwilling employee in order to maintain the standards
of public service. Nor are they intended as a means by which an unwilling
employee can retire early in derogation of the obligation of faithful performance of
duty. In addition, while termination of an unwilling employee for cause
completely severs the employer-employee relationship, disability retirement laws
contemplate the potential reinstatement of that relationship if the employee
recovers and no longer is disabled. (Haywood, p. 1297.)

As we have noted, Haywood challenged his employer's authority and lost when,
after a series of disciplinary actions, he was properly terminated for cause.

There is no claim, or evidence which would support a claim, that the termination
for cause was due to behavior caused by a physical or mental condition. And
there is no claim, or evidence which would support a claim, of eligibility for
disability retirement that could have been presented before the disciplinary
actions were taken. Instead, Haywood asserts he has become psychologically
unable to return to employment with the District as the result of his reaction to the
disciplinary proceeding which resulted in a complete severance of the
employment relationship. (Haywood, p. 1306.)

For all the reasons stated above, we conclude that where, as here, an employee
is fired for cause and the discharge is neither the ultimate result of a disabling
medical condition nor preemptive of an otherwise valid claim for disability
retirement, the termination of the employment relationship renders the employee
ineligible for disability retirement regardless of whether a timely application is
filed. (Haywood, p. 1307.)

Associations’ comment

That termination of the employee and applying for the employee’s disability retirement
are mutually exclusive and inconsistent means of removing an employee from
employment was a point made by the Court of Appeal, citing Haywood, in two County of
Riverside cases in which each employee secured a court order requiring the county to
hold a hearing pursuant to a Memorandum of Understanding. Disability retirement is
only indirectly involved in the cases. In Riverside Sheriffs’ Association v. County of
Riverside (Fauth) (2009) 173 Cal.App.4th 1410 [93 Cal.Rptr.3d 832] and Riverside
Sheriffs’ Association v. County of Riverside (Sanchez) (2011) 193 Cal.App.4th 20 [122
Cal.Rptr.3d 197] the county discharged employees and in each case denied the
employee’s request for a hearing pursuant to the MOU on the basis that the discharge
was not disciplinary or punitive. Fauth was discharged because she no longer met
POST psychological fitness standards and could not carry a weapon. Initially, the
county inconsistently claimed that there was no evidence that Fauth was disabled.
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Sanchez was terminated because she had physician imposed work limitations due to
lupus. In both cases, the county failed to comply with Government Code section 21153,
applicable to PERS, which precludes an employer from separating a member because
of disability and requires the employer to apply for the disability retirement of a member
believed to be disabled, identical to one of the provisions in Government Code section
31721 of the CERL of 1937. In Fauth, the county filed an application for an involuntary
disability retirement with PERS approximately seventeen months after removing Fauth
from duty, approximately eleven months after terminating her paid administrative leave,
ten months after terminating Fauth’s use of her accumulated sick leave and eight
months after terminating her employment. In Sanchez, the county filed an application
for involuntary retirement approximately eight months after placing Sanchez on unpaid
status, approximately two and a half months after terminating her employment, and a
month and a half after rescinding the termination.

End comment.
E. Time to file application
1. Statutory provision
Government Code section 31722 provides,

The application shall be made while the member is in service, within four months
after his or her discontinuance of service, within four months after the expiration
of any period during which a presumption is extended beyond his or her
discontinuance of service, or while from the date of discontinuance of service to
the time of the application, he or she is continuously physically or mentally
incapacitated to perform his or her duties.

See Piscioneri v. City of Ontario, et al. (2002) 95 Cal.App.4th 1037 [116 Cal.Rptr.2d 38].
The case involved, among other things, the application of Government Code section
21154, a statute of limitations applicable to employees in the Public Employees
Retirement System that is similar to Government Code section 31722. The Court of
Appeal held that the city could not deny a hearing in reliance on the fact that the
application was not filed while the applicant was in service or within four months of
discontinuance of service and ignore the fact that the application would be timely if the
applicant was, from the date of discontinuance of service, continuously physically or
mentally incapacitated to perform his or her duties. An administrative hearing was
required to develop the facts underlying the delay in filing the application.

a) The applicant must still be a member of the association when the
application is filed.

In Dodosh v. County of Orange (1981) 127 Cal.App.3d 936 [179 Cal.Rptr. 804] an
employee went off work after sustaining an injury in February 1999. (Dodosh was cited
with approval by the Supreme Court in Hittle v. Santa Barbara County Employees
Retirement Association (1985) 39 Cal.3d 374, 383 [216 Cal.Rptr. 733, 703 P.2d 73] for
the proposition that a person must still be a member in order to file an application for
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disability retirement and one cannot withdraw contributions and then apply for
retirement.) After taking two months off work, he was released to return to work, but
resigned effective July 19, 1999 to take a job that required that he leave the Orange
County area. He withdrew his contributions from the retirement association. On July
10, 1980, he filed an application for disability retirement. The board of retirement
determined that he was not eligible to apply since he was no longer a member. Dodosh
filed a petition for writ of mandate that was denied and, on appeal, the Court of Appeal
affirmed the trial court’s decision.

Only a member of the retirement system may apply for a disability retirement.
(Gov. Code, § 31720. [Footnote omitted.]) The Orange County Employees
Retirement System operates pursuant to sections 31450-31898 and the statutory
provisions relating to disability retirement are contained in sections 31720-31740.
These sections refer to “members.”

Section 31470 defines “member” as “... any person included in the membership
of the retirement association ... or any person who has elected in writing to come
within the provisions of Article 9.” Article 9 (8§831700-31706) sets forth provisions
wherein an employee who leaves county service and elects to leave
accumulated contributions on deposit may receive a deferred retirement
allowance and thereby remain a member of the retirement system. Dodosh's
voluntary resignation and withdrawal of retirement contributions thus precluded
him from being a “member” when he applied for a disability retirement allowance.
(Dodosh v. County of Orange, supra, 127 Cal.App.3d, 938.)

Dodosh argued that he was continuously incapacitated from his “discontinuance of
service,” which occurred when he resigned and withdrew his contributions, and,
therefore, his application was authorized by Section 31722. The Court of Appeal
rejected Dodosh’s argument.

Dodosh's position is untenable. Section 31722 contemplates only a "member"
applying for a disability retirement subsequent to the date of discontinuance of
service. Additionally, "service" means uninterrupted employment for that period
of time for which deductions are made from an employee's earnable
compensation (8 31641). Therefore, discontinued service means an unpaid
leave of absence, during which time the person remains an employee.

We concur with the trial court's conclusion of law number 5: "No one other than a
member of the Orange County Employees Retirement System is eligible to apply
for a disability retirement allowance from said Retirement System. Subsequent
to this voluntary resignation from his County employment, and his withdrawal of
contributions from the Retirement System, Petitioner ceased being a member of
the Orange County Employees Retirement System." (Dodosh v. County of
Orange, supra, 127 Cal.App.3d, 938-939.
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The Dodosh court’s definition of the phrase “discontinuance of service” was held to be
only dictum by the Court of Appeal in Weissman v. Los Angeles County Employees Ret.
Assoc. (1989) 211 Cal.App.3d 40, 45 [259 Cal.Rptr. 124].

In Weissman, an employee retired for years of service and age on March 30, 1984. He
suffered a heart attack on April 26, 1984, and filed an application for disability retirement
on July 17, 1984, less than four months after his regular retirement. LACERA rejected
his application on the basis that he had already retired and was not a “member.”
LACERA relied on the Dodosh court’s construction of “discontinuance of service” as
referring to an unpaid leave of absence during which time the person remains an
employee. Weissman, having retired, was not in the status of having discontinued
service, LACERA argued. The Court of Appeal rejected LACERA’s argument, saying,

The ordinary meaning given to the word “discontinuance” is termination or
cessation of activity. As explained above, the statute defines “service” in section
31641 as uninterrupted employment for a period of time for which deductions are
made from the member's earnable compensation. It follows that “discontinuance
of service” plainly and ordinarily means a member who has ceased to work for a
salary from which deductions were made. In the instant case, Weissman
stopped working because he retired. He then applied for a disability retirement
within the four months “grace period” allowed by section 31722. The Board must
accept and process Weissman's application. (Weissman, p. 45.)

In Cameron v. Sacramento County Employees’ Retirement System (2016) 4 Cal.App.5t™
1266, the Court affirmed the holding in Weissman, stating:

The Legislature has defined ‘discontinuance of service’ to refer to the period of time
during which “a member who has ceased to work for a salary from which deductions
were made.” (Weissman at p. 46.) It is this legislative definition we must apply.
Cameron v. Sacramento County Employees’ Retirement System, supra, 4 Cal.App.5™,
1281.

In Cameron, the employee last received compensation on May 15, 2008. His incapacity
began a month later on June 16, 2008. His application for service-connected disability
retirement was not filed until May 22, 2009. Cameron contended that his application
was timely as he was an employee of the County as of March 2009, thereby placing his
application within the four-month window of section 31722. Relying on the dicta in
Dodosh, Cameron argued that “service” for the purpose of section 31722 continued as
long as he was an employee, and therefore, his application for disability retirement was
timely.

However, the Cameron Court soundly rejected the Dodosh dicta. The Court stated:

If the Legislature wanted to define “service” as the period during which a person is a
county employee, it could have easily done so. Instead, the Legislature defined
“service” differently. As we have noted, section 31641, subdivision (a), defines
“[s]ervice” as “uninterrupted employment of any person appointed or elected for that
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period of time: (a) For which deductions are made from his earnable compensation from
the county or district for such service while he is a member of the retirement
association.” (Italics added.) As can be seen by the italicized text, employment is just
one component of the definition of “service” as it applies here. When we look to the
other language we have italicized, it is clear that the period of employment is not the
focus of the statute. “‘Service™ as defined in the CERL is the “period of time” “[f]or
which deductions are made from [a member’s] earnable compensation.” Thus when
this period discontinues, the relevant section 31722 alternative time limitations for
submitting an application for disability retirement are triggered. These alternatives do
not turn on whether the member remains an employee of the county. They turn on the
point in time when the member stopped being compensated for his employment and
consequently, stopped making contributions to the retirement system. Cameron v.
Sacramento County Employees’ Retirement System, supra, 4 Cal.App.5™", 1282.

Based on the evidence presented, the Court concluded that Cameron ceased working
for a “salary from which deductions were made” when he received his last check on
May 15, 2008. As a result, May 15, 2008 was the date of Cameron’s “discontinuance of
service.” Using this date, Cameron’s application for disability retirement filed on May
22, 2009 was clearly beyond the four-month timeframe set forth in section 31722, and
thus untimely. Additionally, Cameron was unable to prove continuing incapacity from
his discontinuance of service (May 15, 2008) as the evidence demonstrated his
incapacity did not begin until one month later (June 16, 2008).

In Gutierrez v. Board of Retirement (1998) 62 Cal.App.4th 745 [72 Cal.Rptr.2d 837] a
deputy marshal with ten years of service filed a January 1991 application for a
nonservice-connected disability retirement on the basis of a "progressive systemic
sclerosis with severe damage to the lungs" of unknown cause. In July 1991, LACERA
granted "a nonservice-connected disability retirement" to Gutierrez, and monthly
benefits were thereafter paid to him. Gutierrez died in January 1993 and his widow,
Norma, began receiving monthly survivor's benefits equal to 60 percent of the allowance
that Gutierrez had been receiving. In November 1994, the Workers’ Compensation
Appeals Board found that the decedent’s illness arose out of and in the course of his
employment. Norma then asked the retirement association to accept an application for
service-connected survivor benefits. The association denied the request on the basis
that "[s]urvivor benefits are based on the status of the member at the time of death” and
that, since Gutierrez had never applied for service-connected disability benefits,
LACERA was unable to grant Mrs. Gutierrez's claim for service-connected survivor
benefits. On Norma’s petition, the superior court issued a writ of mandate compelling
the association to accept the application. LACERA appealed and the Court of Appeal
reversed the trial court.

Section 31722 is not ambiguous or unclear. It permits an application for disability
benefits to be made at three different times, none of which apply [sic] to the time
at which Mrs. Gutierrez attempted to apply for revised death benefits. Section
31722 does not permit a late application for one kind of disability retirement after
the other kind has been applied for and received (or at any time). It has no
"delayed discovery" provision. It does not permit a new or renewed or changed
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application for survivors [sic] benefits of one kind when the decedent was already
receiving the other kind of disability benefits. Indeed, section 31725.8 expressly
precludes the path that Mrs. Gutierrez attempted to take, by providing that "[i]f
any member dies after electing to receive non-service-connected [sic] disability
retirement and before the question of his entitlement to service-connected
disability retirement is finally resolved [by a timely request during his lifetime for a
determination that his disability is service-connected], the rights of his beneficiary
shall be those selected by the member at the time he elected to receive non-
service-connected [sic] disability retirement."® (ltalics added [by the Court of
Appeal].)

3Unless authorized by statute, an administrative agency acting in an adjudicatory capacity (as LACERA
does when it decides whether to grant disability retirement benefits) may not in any event reconsider or
reopen a decision. (Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407 [57 P.2d 1323]; Olive Proration
etc. Com. v. Agri. etc. Com. (1941) 17 Cal.2d 204, 209 [109 P.2d 918].)

“We summarily reject Mrs. Gutierrez's contention that she should be permitted to apply for survivor's
benefits under the authority of section 31787 (which provides an annual death allowance for the survivors
of nonretired members). (See § 31780, subds. (a), (b) ['"Upon the death before retirement of a member,"
certain death benefits are payable as provided in several sections, including section "31787"]; and see
Fatemi v. Los Angeles County Employees Retirement Assn. (1994) 21 Cal.App.4th 1797, 1800-1801 [27
Cal.Rptr.2d 105].) Mrs. Gutierrez's petition for a writ of mandate claimed only that she should have been
permitted to convert her husband's nonservice-related disability benefits to service-related benefits as
requested in her letters to LACERA, and she alleged only that the "Board . . . .breached its duty to accept
[her] application for service-connected survivor benefits." She never applied for the "annual death
allowance" provided by section 31787, and she never suggested in her petition that she ought to be
permitted to do so. The issue has been waived. (Cf. Wilson v. State Personnel Bd. (1976) 58 Cal.App.3d
865, 882-883 [130 Cal.Rptr. 292].) (Gutierrez v. Board of Retirement, supra, 62 Cal.App.4th, 748-749.)

Associations’ comment

Why the Court of Appeal ventured into a discussion of Section 31725.8 is not apparent.
The decedent had not applied for a service-connected disability retirement pension, and
he did not request a hearing. A request for a service-connected disability retirement
was not unresolved when he died. Therefore, the prerequisites to Section 31725.8 are
not present. It may be that the court was responding to an argument made by the
applicant.

The Court of Appeal’s decision implies that, where the application for the service-
connected disability retirement pension increment is unresolved on the death of a
member who applied for and received a nonservice-connected disability subsequent to
the denial of the service-connected disability pension and pending a resolution of the
service-connected piece of the disability claim, the beneficiary is limited to a nonservice-
connected disability retirement allowance. However, the term “rights” in the second
paragraph of Section 31725.8, selected by the member when the member elected to
receive a nonservice-connected disability, is a reference to the right of the member to
select among the unmodified and optional settlement choices. (See Gov. Code,

§ 31725.7, subd. (c), and 88 31760-31768.) Under this interpretation, the survivor
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would be limited to the selection of the unmodified or settlement option chosen by the
member, but not limited to a nonservice-connected survivor's allowance as a result of
the member’s interim “election” of a nonservice-connected disability retirement
allowance pending the outcome of the member’s application for a service-connected
disability pension. Since the basis for the court’s reversal of the trial court’s judgment is
that the Government Code did not have a provision that permitted Mrs. Gutierrez to do
what she was attempting to do, the court's comment may only be dictum, that is,
commentary that is not essential to the decision, and may not amount to a interpretation
of Section 31725.8 that would be precedent for other cases.

End comment.

b) Where a person withdraws her contributions and terminates her
membership in the association, there is no legally effective waiver of
the right to apply for a disability retirement unless the retirement
association can show by clear and convincing evidence that the
person was fully informed of the existence of the right, its meaning,
and the effect of the waiver presented, and that the person fully
understood the explanation.

In Hittle v. Santa Barbara County Employees Retirement Association (1985) 39 Cal.3d
374 [216 Cal.Rptr. 733, 703 P.2d 73], a heavy truck operator hired in July 1977
sustained a back injury in September 1977 and was temporarily disabled. In June
1978, Hittle was released to return to work by his treating chiropractor. Within a week, a
second chiropractor recommended that he continue on disability until the latter part of
August. In mid-August, a physician reported to Hittle’s attorney that Hittle was totally
disabled. In September 1978, a physician employed by the county concluded that Hittle
would never be able to return to his work as a truck driver. Hittle had not returned to
work after being released to do so by the first chiropractor and the county sent Hittle a
notice that his failure to return was grounds for termination. He failed to respond to the
county’s letter.

The retirement association sent Hittle two form letters, one in August and one in
September, stating that the association understood that Hittle’s employment had been
terminated and warning Hittle that his contributions to the retirement association,
amounting to $187.49, would revert to the association if he did not provide for their
disposition within five years. The letter stated that Hittle had two options: (1) withdraw
his contributions; or, (2), if he had five years of service, which he did not, or he was
hired by an entity with a retirement system with reciprocity with the Santa Barbara
County Employees Association, which he was not, he could take a deferred retirement.
A “Disposition of Retirement Contribution” form was enclosed with each letter. The
options in the form did not include filing an application for a disability retirement. In the
September letter, there was a handwritten notation that if Hittle had filed or intended to
file an application for a disability retirement, he should not withdraw his contributions.
Hittle executed the form, choosing to withdraw his contributions.
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Two and a half years later, Hittle learned that he might have been eligible for a disability
retirement. He requested that the association accept redeposit of his contributions, plus
interest, and that it reinstate him as a member so that he could file an application for
disability retirement. The board of retirement refused. The superior court denied
Hittle’s petition for a writ of mandate to compel the association to reinstate him. The
Court of Appeal affirmed the trial court, but the Supreme Court reversed and remanded
the case to the superior court with instructions to issue the writ.

The Supreme Court reasoned that (1) Government Code section 31727.4 provides that
a member who is retired for a service-connected disability is entitled to a pension equal
to one-half of the member’s final compensation; (2) Government Code section 31721
provides that a member may be retired for disability upon a proper application unless
the member waives the right to retire and elects to withdraw contributions; (3) A waiver
of a statutory right is not legally effective unless it appears that the party executing the
waiver is demonstrated to have been fully informed of the existence of that right, its
meaning, the effect of the waiver and to have fully understood the explanation; (4) the
burden of proof is carried by the person asserting the waiver to prove the elements of
an effective waiver by clear and convincing evidence. (Hittle, pp. 389-390.)

The Supreme Court ruled that the two form letters erroneously gave Hittle only two
options: withdrawal of contributions or a deferred retirement. Since Hittle did not have
five years of service and was not transferring to a reciprocal system, he did not qualify
for a deferred retirement. The handwritten note on the September 1978 letter did not
explain that a disability retirement was different from a deferred retirement nor did it
advise Hittle that he would qualify for a service-connected disability retirement even
though he had less than five years of service. Hittle’'s choice of withdrawing $187.49
instead of applying for a service-connected disability retirement pension was evidence
that he was unaware of that option. The Supreme Court ruled that there was no
substantial evidence to support a determination that Hittle was knowledgeable of his
right to apply for disability retirement at the time he withdrew his contributions and the
retirement association did not submit clear and convincing evidence to prove that Hittle
effectively waived his right. (Hittle, p. 390.)

The Supreme Court went on to find that the retirement association breached its fiduciary
obligation to adequately inform Hittle of his membership options.

An employee who serves under a pension plan acquires a vested contractual
right to a pension. [Citation.] "A pension plan offered by the employer and
impliedly accepted by the employee by remaining in employment constitutes a
contract between them, whether the plan is a public or private one, and whether
or not the employee is to contribute funds to the pension. [Citations.] The
continued employment constitutes consideration for the promise to pay the
pension, which is deemed deferred compensation. [Citation.]" [Citation.] As a
result, "[pension] plans create a trust relationship between pensioner
beneficiaries and the trustees of pension funds who administer retirement
benefits . . . and the trustees must exercise their fiduciary trust in good faith and
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must deal fairly with the pensioners-beneficiaries. [Citations omitted.]" (lbid.,
original italics.)

The SBCERA officers, by the acceptance of their appointment, are voluntary
trustees, within the meaning of Civil Code sections 2216 [editor’s note: repealed
1987] and 2222 [editor’s note: repealed 1987], [footnote omitted] of the
retirement plans available to the beneficiary-members of the Association.
[Citation.] As such, the SBCERA officers are charged with the fiduciary
relationship described in Civil Code section 2228 [editor’s note: repealed 1987]:
"In all matters connected with his trust, a trustee is bound to act in the highest
good faith toward his beneficiary, and may not obtain any advantage therein over
the latter by the slightest misrepresentation, concealment, threat, or adverse
pressure of any kind."

As this court has previously noted, "[in] the vast development of pensions in
today's complex society, the numbers of pension funds and pensioners have
multiplied, and most employees, upon retirement, now become entitled to
pensions earned by years of service. We believe that courts must be vigilant in
protecting the rights of the pensioner against powerful and distant administrators;
the relationship should be one in which the administrator exercises toward the
pensioner a fiduciary duty of good faith and fair dealing.” [Citation omitted.]

This fiduciary relationship is judicially guarded by the application of Civil Code
section 2235 [editor’s note: repealed 1987], which provides that "[all] transactions
between a trustee and his beneficiary during the existence of the trust, or while
the influence acquired by the trustee remains, by which he obtains any
advantage from his beneficiary, are presumed to be entered into by the latter
without sufficient consideration, and under undue influence." (Hittle, p. 392-394.)

The Supreme Court concluded that the retirement association did not fulfill its fiduciary
duty to deal fairly and in good faith with Hittle. The Court found that the means by which
the association sought to inform Hittle of his options were “tantamount to the
misrepresentation and concealment, however ‘slight,” prohibited by Civil Code section
2228 [editor's note: repealed 1987].” (Hittle, p. 394.) The deficiencies in the information
the association provided Hittle “support the presumption of Civil Code section 2235
[editor’s note: repealed 1987], that the advantage to SBCERA resulting from Hittle’s
choice to withdraw his retirement contributions, rather than seek a life-time allowance,
was gained without sufficient consideration and under undue influence.” (lbid.)

The Civil Code sections cited by the Supreme Court in Hittle were repealed by the
Statutes of 1986, chapter 820, effective July 1, 1987, and were replaced by various
provisions of the “Trust Law,” Probate Code section 15000, et seq., added by the same
legislation. Probate Code section 16004, subdivision (c) [Stats 1990 ch. 79 § 14 (AB
759), operative July 1, 1991] provides,

A transaction between the trustee and a beneficiary which occurs during the
existence of the trust or while the trustee's influence with the beneficiary remains
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and by which the trustee obtains an advantage from the beneficiary is presumed
to be a violation of the trustee's fiduciary duties. This presumption is a
presumption affecting the burden of proof. This subdivision does not apply to the
provisions of an agreement between a trustee and a beneficiary relating to the
hiring or compensation of the trustee.

Further, Probate Code section 15003 provides,

(a) Nothing in this division affects the substantive law relating to constructive or
resulting trusts.

(b) The repeal of Title 8 (commencing with Section 2215) of Part 4 of Division 3
of the Civil Code by Chapter 820 of the Statutes of 1986 was not intended to alter
the rules applied by the courts to fiduciary and confidential relationships, except
as to express trusts governed by this division.

(c) Nothing in this division or in Section 82 is intended to prevent the application
of all or part of the principles or procedures of this division to an entity or
relationship that is excluded from the definition of "trust” provided by Section 82
where these principles or procedures are applied pursuant to statutory or
common law principles, by court order or rule, or by contract.

Probate Code section 15003 was added by the Statutes of 1986, chapter 820, section
40, operative July 1, 1987 as part of the reorganization of statutes related to trusts and
the enactment of the Trust Law. It was amended by the Statutes of 1987 chapter 128,
section 8, operative July 1, 1987, effective July 6, 1987, the date the legislation was
signed by the governor, and was repealed by the Statutes of 1990, chapter 13,
operative July 1, 1991. It was replaced by present section 15003 which was added by
Statutes of 1990, chapter 79, section 14 (AB 759), operative July 1, 1991 and amended
by Statutes of 1990, chapter 710, section 43 (SB 1775), operative July 1, 1991.

Though the provisions of the Civil Code on which the Supreme Court relied in Hittle
were repealed, their provisions remain viable in various parts of the Trust Law to which
they can be traced.

2. Laches
Associations’ comment

An application that is timely filed within the limitations set forth in Government Code
section 31722 may nonetheless be barred by laches if the applicant’'s delay was
unreasonable and the delay resulted in prejudice to the respondent’s ability to
investigate the case. The facts supporting respondent’s allegations of unreasonable
delay that caused prejudice to the respondent are subject to being developed in an
administrative hearing. The association cannot sit back and merely allege that it has
been prejudiced by the delay. It must prove prejudice with evidence that demonstrates
how the association has been placed at a disadvantage because of the applicant’s
delay in filing the application.
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End comment.

We agree . . . that the factual basis for a laches determination must first be
developed by the City at the administrative hearing. As this court has recently
observed, "The question of whether a litigant is guilty of laches is a question of
fact for the trial court.” [Citation omitted.]

In an earlier case, we described laches as follows: "Generally, the existence of
laches is a question of fact to be determined by the trial court in light of all the
applicable circumstances, and in the absence of a palpable abuse of discretion,
the trial court's finding of laches will not be disturbed on appeal. [Citation.] [P]
The defense of laches is derived from the maxim that '[t]he law helps the vigilant,
before those who sleep on their rights.” (Civ. Code, § 3527.) This has been
restated as '[e]quity frowns upon stale demands [and] declines to aid those who
have slept on their rights.” [Citation.] [P] In practice, laches is defined as an
unreasonable delay in asserting an equitable right, causing prejudice to an
adverse party such as to render the granting of relief to the other party
inequitable. [Citation.] Thus, if a trial court finds (1) unreasonable delay; and (2)
prejudice, and if its findings are not palpable abuses of discretion, a finding of
laches will be upheld on appeal.” [Citation.] (Piscioneri v. City of Ontario, et al.,
(2002) 95 Cal.App.4th 1037, 1046 [116 Cal.Rptr.2d 38].)

Compare Johnson v. City of Loma Linda (2000) 24 Cal.4th 61 [99 Cal.Rptr.2d 316, 5
P.3d 874] in which laches was applied to bar a petition for writ of administrative
mandate in an employment discrimination case. The Supreme Court discussed factors
considered in determining whether there was prejudice to the city.

. ... "The defense of laches requires unreasonable delay plus either
acquiescence in the act about which plaintiff complains or prejudice to the
defendant resulting from the delay.” [Citation.] (Johnson, p. 68.)

F. Itis the nature of a CERL of 1937 Board of Retirement to have executive,
administrative, investigative, legislative, and adjudicatory powers.

Preciado v. County of Ventura, et al. (1982) 143 Cal.App.3d 783 [192 Cal.Rptr. 253]:

In making this argument, claimant overlooks the nature of administrative
agencies. An administrative agency may have executive, administrative,
investigative, legislative or adjudicative powers. They normally have and
exercise some combination or all of these powers. (2 Cal.Jur.3d, Administrative
Law, § 41, p. 260.) [Now 2 Cal.Jur.3d (2007) Administrative Law, 8§ 165. Types of
power agency may exercise.]

The association's board of retirement is an excellent example of the hybrid
character of administrative agencies. The board exercises executive,
administrative, investigative, legislative and adjudicatory powers. It administers
the retirement system, promulgates rules and regulations, determines member
contributions, investigates claims and makes determinations concerning the
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eligibility of members for retirement benefits. It is both the "forum" and a "party”
in proceedings for disability retirement which it conducts. (Preciado, p. 789.)

G. Authority for Boards’ determinations of disability and service-connection
California Constitution, article XVI, section 17, provides in part as follows:

Notwithstanding any other provisions of law or this Constitution to the contrary,
the retirement board of a public pension or retirement system shall have plenary
authority and fiduciary responsibility for . . . . administration of the system, subject
to all of the following:

(a) The retirement board of a public pension or retirement system shall have the
sole and exclusive fiduciary responsibility over the assets of the public pension or
retirement system. The retirement board shall also have sole and exclusive
responsibility to administer the system in a manner that will assure prompt
delivery of benefits and related services to the participants and their
beneficiaries. The assets of a public pension or retirement system are trust
funds and shall be held for the exclusive purposes of providing benefits to
participants in the pension or retirement system and their beneficiaries and
defraying reasonable expenses of administering the system.

(b) The members of the retirement board of a public pension or retirement
system shall discharge their duties with respect to the system solely in the
interest of, and for the exclusive purposes of providing benefits to, participants
and their beneficiaries, minimizing employer contributions thereto, and defraying
reasonable expenses of administering the system. A retirement board's duty to
its participants and their beneficiaries shall take precedence over any other duty.

1. Authority for Boards’ determination on the issue of disability
Government Code section 31723 provides,

The board may require such proof, including a medical examination at the
expense of the member, as it deems necessary or the board upon its own motion
may order a medical examination to determine the existence of the disability.

The Court of Appeal in Mcintyre v. Santa Barbara County Employees' Retirement
System, Board of Retirement (2001) 91 Cal.App.4th 730, at 736-737 [110 Cal.Rptr.2d
565] rejected an applicant’s argument that the Board of Retirement was limited to either
requiring an applicant to submit records or requiring the applicant to submit to a medical
examination.

Finally, we reject appellant's claim that the Board lacks authority to require an

applicant both to submit medical records for review and submit to an examination
by a Board-appointed doctor. There is no evidence appellant was required to do
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both; rather, he was required to provide a medical history so the Board could
obtain a meaningful medical examination. This practice is fully consistent with
section 31723, which permits the Board to "require such proof, including a
medical examination at the expense of the member, as it deems necessary or
the board upon its own motion may order a medical examination to determine the
existence of the disability.”

Government Code section 31724 provides,

If the proof received, including any medical examination, shows to the
satisfaction of the board that the member is permanently incapacitated physically
or mentally for the performance of his duties in the service, it shall retire him
effective on the expiration date of any leave of absence with compensation to
which he shall become entitled under the provisions of Division 4 (commencing
with Section 3201) of the Labor Code or effective on the occasion of the
member's consent to retirement prior to the expiration of such leave of absence
with compensation. His disability retirement allowance shall be effective as of
the date such application is filed with the board, but not earlier than the day
following the last day for which he received regular compensation.
Notwithstanding any other provision of this article, the retirement of a member
who has been granted or is entitled to sick leave shall not become effective until
the expiration of such sick leave with compensation unless the member consents
to his retirement at an earlier date.

When it has been demonstrated to the satisfaction of the board that the filing of
the member's application was delayed by administrative oversight or by inability
to ascertain the permanency of the member's incapacity until after the date
following the day for which the member last received regular compensation, such
date will be deemed to be the date the application was filed.

Government Code section 31725 provides,

Permanent incapacity for the performance of duty shall in all cases be
determined by the board.

If the medical examination and other available information do not show to the
satisfaction of the board that the member is incapacitated physically or mentally
for the performance of his duties in the service and the member's application is
denied on this ground the board shall give notice of such denial to the employer.
The employer may obtain judicial review of such action of the board by filing a
petition for writ of mandate in accordance with the Code of Civil Procedure or by
joining or intervening in such action filed by the member within 30 days of the
mailing of such notice. If such petition is not filed or the court enters judgment
denying the writ, whether on the petition of the employer or the member, and the
employer has dismissed the member for disability the employer shall reinstate
the member to his employment effective as of the day following the effective date
of the dismissal.
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2. Authority for Board’s determination of service-connection

There is no provision in the CERL of 1937 that expressly grants authority to the Board
to make a determination on the issue of service-connection. However, in Flaherty v.
Board of Retirement (1961) 198 Cal.App.2d 397 [18 Cal.Rptr. 256], the Court of Appeal
determined that the manifest intent of the Legislature was that the Board had the duty,
and, therefore, the concomitant power, to make a determination of fact when the
existence of the fact was the basis for the Board taking action it is authorized by statute
to take. Under Government Code section 31720, the fact that the Board shall grant a
member a service-connected disability retirement when certain pre-requisite facts exist
requires that the Board make findings on the existence of those pre-requisite facts. The
court in Flaherty stated,

While the County Employees Retirement Law of 1937 does not embody
elaborate provisions with respect to hearings by the board, it is manifest that it
was the intention of the Legislature to place upon the board the duty of
determining the fact upon which its action is to be based. Retirement because of
disability is the subject of article 10 (Gov. Code, 88 31720-31739.3) and included
therein is the matter of permanent incapacity for the performance of duty as a
result of injury or disease arising out of and in the course of employment.
Section 31723 provides that the board may require such proof, including a
medical examination at the claimant's expense, as it deems necessary or the
board upon its own motion may order a medical examination to determine the
existence of the disability. Section 31724 is in part as follows: "If the proof
received, including any medical examination, shows to the satisfaction of the
board that the member is permanently incapacitated physically or mentally for the
performance of his duties in the service, it shall forthwith retire him for disability.
..." In section 31725, it is stated: "Permanent incapacity for the performance of
duty shall in all cases be determined by the board.” The determination of
whether permanent incapacity has resulted from injury or disease arising out of
and in the course of employment must often be based upon conflicting evidence
of lay or medical withesses and upon the inferences to be drawn from such
evidence. It appears to have been the legislative intent that the board should
receive such evidence and weigh it and, if the required causal relationship
between the disability and an injury arising out of and in the course of duty is
found, grant the proper retirement benefits. [Citation.] (Flaherty v. Board of
Retirement, supra, 198 Cal.App.2d, 407.)

H. Authority for referral to a referee for an administrative hearing
Government Code section 31533 provides as follows:

Whenever, in order to make a determination, it is necessary to hold a hearing the
board may appoint either one of its members or a member of the State Bar of
California to serve as a referee. The referee shall hold such a hearing and shall
transmit, in writing to the board his proposed findings of fact and recommended
decision.
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Associations’ comment

The extent of the referee's jurisdiction will depend on the Board of Retirement's
commission to the referee. If the referee or a party has doubts about whether hearing
evidence and making a recommended decision on an issue is part of the commission,
the Board of Retirement should be requested to give direction. Some boards are more
restrictive than others.

For a discussion on a party’s right to challenge a referee for cause and pre-hearing
procedures for such a challenge, see California Administrative Hearing Practice
(Cont.Ed.Bar. 2d ed. 2006), Chapter 6, Prehearing Motions and Procedures, Section llI,
Challenging Presiding Officer.

End comment.
l. Who may represent an applicant for disability retirement benefits?
Associations’ comment

An applicant may represent himself or herself or the applicant may be represented by a
member of the bar. An applicant may not be represented by one who is not a member
of the State Bar. A judgment obtained against a person who was represented by a
person who does not have a license to practice law may be invalid. (People By and
Through Dept. of Public Works v. Malone (1965) 232 Cal.App.2d 531 [42 Cal.Rptr.
888].) The practice of law is restricted to active members of the State Bar. (Business
and Professions Code section 6125.) There are exceptions to the rule. (E.g., State Bar
Rules for Practical Training of Law Students, rules 4 - 5, and People v. Clark (1992) 3
Cal.4th 41 [10 Cal.Rptr.2d 554], regarding legal representation by law students; Lab.
Code, 88 5501 and 5700 regarding representation for an applicant before the Workers'
Compensation Appeals Board.) No similar special legislation allows a non-lawyer to
represent an applicant in a hearing conducted under the CERL of 1937.

End comment.
J. Board's subpoena power
Government Code section 31535 provides,

The board may issue subpoenas and subpoenas duces tecum, and compensate
persons subpoenaed. This power shall be exercised and enforced in the same
manner as the similar power granted the board of supervisors in the Article 9
(commencing with Section 25170) of Chapter 1, Part 2, Division 2; except that
the power shall extend only to matters within the retirement board's jurisdiction,
and committees of the board shall not have this power. Reasonable fees and
expenses may be provided for by board regulation for any or all of such
witnesses regardless of which party subpoenaed them.
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Subpoenas shall be signed by the chairman or secretary of the retirement board,
except that the board may by regulation provide for express written delegation of
its subpoena power to any referee it appoints pursuant to this chapter or to any
administrator appointed pursuant to Section 31522.2.

Any member of the board, the referee, or any person otherwise empowered to
issue subpoenas may administer oaths to, or take depositions from, withesses
before the board or referee.

Government Code section 31535.1, specifically applicable to the County of Los
Angeles, contains all the provisions of the first and third paragraphs of Section 31535.
The third paragraph of Section 31535.1 provides,

Subpoenas shall be signed by the chairman or secretary of the retirement board,
except that the board may by regulation provide for express written delegation of
its subpoena power to the retirement administrator or to any referee it appoints
pursuant to this chapter.

The last paragraph of Section 31535.1 provides,

This section shall apply only in a county of the first class, as defined by Section
28020, as amended by Chapter 1204 of the Statutes of 1971, and Section
28022, as amended by Chapter 43 of the Statutes of 1961.

K. Duties of the referee
In general, the referee's duties include,
e Conducting a hearing. (Gov. Code, § 31533.)
e Making written suggested findings of fact. (Gov. Code, § 31533.)
Associations’ comment

Compare the Court of Appeal's discussion in Insurance Co. of North America v.
Workers' Comp. Appeals Bd. (1981) 122 Cal.App.3d 905, 924-925 [176 Cal.Rptr. 365].
The workers’ compensation referee's findings of fact on medical issues must be
supported by medical evidence. (A “workers’ compensation referee” is also referred to
as a “workers’ compensation judge” or “workers’ compensation administrative law
judge.” (Lab. Code, § 27.) Where the medical issues are in controversy, findings must
be explained by specific statement or analysis of the evidence that leads the referee to
his or her conclusions. The referee must comment on facts stated to be in support of
contrary medical opinions.

End comment.

e Making a written recommended decision. (Gov. Code, § 31533.)
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Associations’ comment

Note this distinction between a workers’ compensation referee and a referee appointed
by the Board of Retirement: The decision of a workers’ compensation referee is a final
adjudication of the issues unless it is overturned by the Workers’ Compensation
Appeals Board. (Lab. Code, 88 5307-5310; Cal. Code Regs., tit. 8, 88 10348 and
10864.) A referee appointed by a Board of Retirement operating under the CERL of
1937 only “suggests” findings of fact and “recommends” a decision to the Board. The
Board makes the decision. (Gov. Code, § 31534, discussed below.)

The Board may adopt the referee's recommended decision as its own. If it does adopt
the recommended decision as its own, the recommended decision must meet standards
set by the Legislature and the courts for decisions of administrative agencies. See
discussion below in Section I, M.

L. Board's action on referee's recommended decision
Government Code section 31534 provides as follows:

The proposed findings of fact and recommendations of the referee shall be
served on the parties who shall have 10 days to submit written objections thereto
which shall be incorporated in the record to be considered by the board.

Upon receiving the proposed findings of fact and the recommendations of the
referee, the board may:

(a) Approve and adopt the proposed findings and the recommendations of the
referee, or

(b) Require a transcript or summary of all the testimony, plus all other evidence
received by the referee. Upon the receipt thereof the board shall take such
action as in its opinion is indicated by such evidence, or

(c) Refer the matter back with or without instructions to the referee for further
proceedings, or

(d) Set the matter for hearing before itself. At such hearing the board shall hear
and decide the matter as if it had not been referred to the referee.

1. Further hearing for oral argument before the board is not a
requirement of due process.

A board may have special rules on whether the successful party may respond to the
objections referred to in the first paragraph of Government Code section 31534,
whether the referee must respond to objections, and whether the parties will have an
opportunity to present oral argument to the board. If the matter was referred to a
referee and there was an opportunity to present arguments to the referee, oral or
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written, an opportunity to present oral argument to the board is not a requirement of due
process.

In 88 Ops.Cal.Atty.Gen. 16 (2006), the Attorney General addressed whether a board of
retirement could meet in closed session to review medical records concerning a
member's application and, if so, whether the board could permit the applicant and the
applicant's attorney to be present. The author took as given that a meeting of the board
was taking place after an administrative hearing had been conducted before a referee.
The Attorney General concluded that the board was authorized to meet in closed
session and could, but was not required to, allow the applicant and the applicant's
attorney to attend the meeting. Addressing the requirements of due process, the
Attorney General wrote,

. ... We conclude that the applicant and his or her representative may attend the
closed session if the retirement board so permits.

First, we note that, in the circumstances presented, the county retirement board
would not be conducting an evidentiary hearing at which the medical records
would be introduced or presented to support or oppose the claim of disability.
We have assumed that such an administrative hearing has already been
conducted, that rulings have been made on any evidentiary objections, that the
applicant has been afforded an opportunity to respond to any opposing evidence
or arguments, and that the hearing officer or referee has issued proposed
findings and a recommended decision regarding the employee’s retirement
application. (See § 31533.) Hence, any due process rights that the employee
may have at such an evidentiary hearing are not in question here. (See, e.g.,
Keith v. San Bernardino County Retirement Bd. (1990) 222 Cal.App.3d 411, 415
[271 Cal.Rptr. 649]; Titus v. Civil Service Com. (1982) 130 Cal.App.3d 357, 362-
363 [181 Cal.Rptr. 699]; see also Bollinger v. San Diego Civil Service Com.,
supra, [(1999)] 71 Cal.App.4th [568] at pp. 575-578 [84 Cal.Rptr.2d 27].)

Instead, we are addressing a subsequent procedural step -- in which the
retirement board considers the disability retirement application, including medical
reports and other evidence submitted in connection therewith, and decides
whether to grant or deny the application. (See § 35134.) In this situation, we find
that the applicant and his or her representative, like members of the public, have
no right to be heard, to observe, or to otherwise participate during the board’s
deliberations. (Bollinger v. San Diego Civil Service Comm., supra, 71
Cal.App.4th at pp. 574-575; Furtado v. Sierra Community College (1998) 68
Cal.App.4th 876, 882-883 [80 Cal.Rptr.2d 589]; see also 80 Ops.Cal.Atty.Gen.,
[308] supra, at pp. 310-311 [1997].) (88 Ops.Cal.Atty.Gen. 16, supra, at 22-23.)

M. Legal standards that the board's decision must meet
The Board's decision may be reviewed by a court. A dissatisfied applicant or the county

or district employer may petition the superior court for a "writ of mandate.” A writ of
mandate is an order issued by the court that directs an administrative agency to correct
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an erroneous action. Code of Civil Procedure section 1094.5 sets forth certain
requirements for a decision of an administrative board like a Board of Retirement. If a
court finds that the board’s decision fails to satisfy those requirements, the court will
issue the writ (“order”) commanding the board to take the action it failed to take. A
referee's recommended decision should satisfy the requirements set forth in Section
1094.5 because, if the recommended decision is adopted, it will be the Board's own
decision.

Rights to public employee retirement benefits are both fundamental and vested rights.
(Strumsky v. San Diego County Employees Retirement Assoc. (1974) 11 Cal.3d 28, 45
[112 Cal.Rptr. 805; 520 P.2d 29].) Therefore, when a trial court reviews a board of
retirement’s decision in a writ of mandate proceedings under Section 1094.5, the court
will exercise its independent judgment on the evidence developed before the board and
will find an abuse of discretion on the part of the board if its decision is not supported by
the weight (or preponderance) of the evidence. (Strumsky, pp. 44-45.)

In pertinent part, Code of Civil Procedure section 1094.5 provides as follows:

(a) Where the writ is issued for the purpose of inquiring into the validity of any
final administrative order or decision made as the result of a proceeding in which
by law a hearing is required to be given, evidence is required to be taken, and
discretion in the determination of facts is vested in the inferior tribunal,
corporation, board, or officer, the case shall be heard by the court sitting without
a jury. All or part of the record of the proceedings before the inferior tribunal,
corporation, board, or officer may be filed with the petition, may be filed with
respondent's points and authorities, or may be ordered to be filed by the court.
Except when otherwise prescribed by statute, the cost of preparing the record
shall be borne by the petitioner . . ..

(b) The inquiry in such a case shall extend to the questions whether the
respondent has proceeded without, or in excess of jurisdiction; whether there
was a fair trial; and whether there was any prejudicial abuse of discretion. Abuse
of discretion is established if the respondent has not proceeded in the manner
required by law, the order or decision is not supported by the findings, or the
findings are not supported by the evidence.

(c) Where it is claimed that the findings are not supported by the evidence, in
cases in which the court is authorized by law to exercise its independent
judgment on the evidence, abuse of discretion is established if the court
determines that the findings are not supported by the weight of the evidence. In
all other cases, abuse of discretion is established if the court determines that the
findings are not supported by substantial evidence in the light of the whole
record.
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(e) Where the court finds that there is relevant evidence that, in the exercise of
reasonable diligence, could not have been produced or that was improperly
excluded at the hearing before respondent, it may enter judgment as provided in
subdivision (f) remanding the case to be reconsidered in the light of that
evidence; or, in cases in which the court is authorized by law to exercise its
independent judgment on the evidence, the court may admit the evidence at the
hearing on the writ without remanding the case.

(f) The court shall enter judgment either commanding respondent to set aside the
order or decision, or denying the writ. Where the judgment commands that the
order or decision be set aside, it may order the reconsideration of the case in the
light of the court's opinion and judgment and may order respondent to take such
further action as is specially enjoined upon it by law, but the judgment shall not
limit or control in any way the discretion legally vested in the respondent.

In Topanga Assn. for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d
506 [113 Cal.Rptr. 836], the California Supreme Court explained the requirement that
decisions of administrative agencies be supported by adequate findings and rationale
as follows:

We further conclude that implicit in [Code of Civil Procedure] section 1094.5 is a
requirement that the agency which renders the challenged decision must set
forth findings to bridge the analytic gap between the raw evidence and ultimate
decision or order. If the Legislature had desired otherwise, it could have
declared as a possible basis for issuing mandamus the absence of substantial
evidence to support the administrative agency's action. By focusing, instead,
upon the relationships between evidence and findings and between findings and
ultimate action, the Legislature sought to direct the reviewing court's attention to
the analytic route the administrative agency traveled from evidence to action. In
so doing, we believe that the Legislature must have contemplated that the
agency would reveal this route. Reference, in section 1094.5, to the reviewing
court's duty to compare the evidence and ultimate decision to "the findings"
(italics added) we believe leaves no room for the conclusion that the Legislature
would have been content to have a reviewing court speculate as to the
administrative agency's basis for decision.

Our ruling in this regard finds support in persuasive policy considerations.
[Citations.] According to Professor Kenneth Culp Davis, the requirement that
administrative agencies set forth findings to support their adjudicatory decisions
stems primarily from judge-made law [citations], and is "remarkably uniform in
both federal and state courts.” As stated by the United States Supreme Court,
the "accepted ideal . . . is that 'the orderly functioning of the process of review
requires that the grounds upon which the administrative agency acted be clearly
disclosed and adequately sustained.™ [Citations.]

Among other functions, a findings requirement serves to conduce the
administrative body to draw legally relevant sub-conclusions supportive of its
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ultimate decision; the intended effect is to facilitate orderly analysis and minimize
the likelihood that the agency will randomly leap from evidence to conclusions.
[Citations and footnote omitted.] In addition, findings enable the reviewing court
to trace and examine the agency's mode of analysis. [Citations.]

Absent such roadsigns, a reviewing court would be forced into unguided and
resource-consuming explorations; it would have to grope through the record to
determine whether some combination of credible evidentiary items which
supported some line of factual and legal conclusions supported the ultimate order
or decision of the agency. (Footnote omitted.) Moreover, properly constituted
findings (footnote omitted) enable the parties to the agency proceeding to
determine whether and on what basis they should seek review. [Citations.] They
also serve a public relations function by helping to persuade the parties that
administrative decision-making is careful, reasoned, and equitable. (Topanga
Assn. for a Scenic Community v. County of Los Angeles, supra, 11 Cal.3d, 514-
517.)

The rules announced in Topanga apply to boards of retirement. (See Respers v.
University of California Retirement System, et al. (1985) 171 Cal.App.3d 864, 870-871
[217 Cal.Rptr. 594].)

N. Significance of referee's recommended decision if Board rejects it

The Board of Retirement is specifically authorized by Government Code section 31534,
subdivision (b), to make a decision based on its own independent review of the
testimony and the other evidence. (Keith v. San Bernardino County Retirement Bd.
(1990) 222 Cal.App.3d 411 [271 Cal.Rptr. 649].) The court of appeal in Keith stated,

The first assignment of error which requires discussion is Keith's assertion that
he was denied "due process" in the proceedings below. According to Keith, "due
process" requires that "an adjudication” must be made by the hearing officer
before whom the evidence was presented. Because one hearing officer heard
the evidence and a different hearing officer issued the recommended decision,
Keith contends he was denied "due process.” Not so.

Procedural due process requires, at a minimum, notice and an opportunity to be
heard in a proceeding which is "... adequate to safeguard the right for which the
constitutional protection is invoked." (Anderson Nat. Bank v. Luckett (1944) 321
U.S. 233, 246 [88 L.Ed.2d 692, 705, 64 S.Ct. 599, 151 A.L.R. 824].) Keith was
afforded an opportunity to be heard. More importantly, however, the decision of
Retirement Board resulted from its own independent review of the testimony and
other evidence presented at Keith's "due process" hearing, a procedure
specifically authorized by section 31534, subdivision (b). Keith does not
challenge this latter procedure, nor does he offer any relevant authority to
support his contention that he was denied procedural due process. We conclude
that Keith was afforded procedural due process under the statutory procedure
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here utilized by Retirement Board. (Keith v. San Bernardino County Retirement
Bd., supra, 222 Cal.App.3d, 415.)

The court in Compton v. Board of Trustees of Mt. San Antonio Community College
(1975) 49 Cal.App.3d 150 [122 Cal.Rptr. 493] construed Government Code section
11517, subdivision (c), applicable to administrative adjudication under the
Administrative Procedure Act, Government Code sections 11400 - 11529. Subdivision
(c) of Section 11517, similar to Government Code section 31534, subdivision (b), of the
County Employees' Retirement Law of 1937, provides that an agency may reject the
recommendation of an administrative law judge and decide the case itself on the record.
With respect to the rejected proposed decision of a hearing officer (now referred to as
an administrative law judge), the court in Compton said,

At most, it seems, they can claim that the proposed decision might have
suggested an approach which did not occur to their attorney. (Compton, p. 157.)

....Bethat as it may, it is clear that from the moment of the agency's rejection
thereof, it [the hearing officer's recommended decision] serves no identifiable
function in the administrative adjudication process or, for that matter, in
connection with the judicial review thereof. (Compton, p. 158.)

Associations’ comment

California has not adopted the rule of Universal Camera Corp v. NLRB (1951) 340 U.S.
474 [71 S.Ct. 456, 95 L.Ed. 456], that a reviewing court may give reasonable weight to
the findings of the hearing examiner who observed the witnesses even though the
examiner's findings were rejected by the administrative board.

End comment.

The Board of Retirement may reject the credibility determinations of its referee and
make its own credibility determinations. Compare Mixon v. Fair Employment and
Housing Commission (1987) 192 Cal.App.3d 1306, 1310, footnote 2 [237 Cal.Rptr. 884]
in which the court of appeal stated,

... . Mixon takes the position that the Commission must accept the factual
findings of the administrative law judge who originally heard the matter. We find
no merit in this argument. Under Government Code section 11517, subdivision
(c) the Commission may refuse to adopt the administrative law judge's proposed
decision and may then decide the case itself "upon the record, including the
transcript, with or without taking additional evidence . . ." It follows that once the
administrative law judge's proposed decision is rejected, "it serves no identifiable
function in the administrative adjudication process" (Compton v. Board of
Trustees (1975) 49 Cal.App.3d 150, 158 [122 Cal.Rptr. 493]), and is in no way
binding on the Commission. Mixon's cases (for example, Merrill Farms v.
Agricultural Labor Relations Bd. (1980) 113 Cal.App.3d 176 [169 Cal.Rptr. 774])
stand only for the general proposition that the credibility of a witness is a matter
solely within the province of the finder of fact, and are inapposite here.
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If a petition for writ of mandate is filed, the superior court may ignore the credibility
determinations made by the Board and/or the referee and make its own credibility
determinations. The Court of Appeal in Barber v. Long Beach Civil Service Commission
(1996) 45 Cal.App.4th 652, 658 [53 Cal.Rptr.2d 4] stated,

Contrary to the Commission's assertion and the trial court's ruling, an exercise of
independent judgment does permit (indeed, it requires) the trial court to reweigh
the evidence by examining the credibility of withesses. As we explained 20 years
ago, in exercising its independent judgment "the trial court has the power and
responsibility to weigh the evidence at the administrative hearing and to make its
own determination of the credibility of witnesses." [Citation. Italics added by the
Barber court.]

Similarly, the trial court may make its own findings after independently reviewing the
evidence. (See Strumsky v. San Diego County Employees Retirement Association
(1974), supra, 11 Cal.3d 28, 46 [112 Cal.Rptr. 805, 520 P.2d 29]; Levingston v.
Retirement Board (1995) 38 Cal.App.4th 996, 1000 [45 Cal.Rptr.2d 386].) In Fukuda v.
City of Los Angeles (1999) 20 Cal.4th 805, 808 [85 Cal.Rptr.2d 696; 977 P.2d 693] the
Supreme Court held,

Under the independent judgment test, the trial court may weigh the credibility of
witnesses in determining whether the findings of the agency are supported by the
weight of the evidence.

O. Effect of the Board of Retirement's denial of a disability retirement
Associations’ comment

The general rule is that a member is entitled to either his or her job (if not permanently
incapacitated) or a disability retirement (if permanently incapacitated) and should not be
placed in the position of receiving neither. The Legislature anticipated that the employer
would not always agree with the determination of the Board of Retirement on the issue
of the ability of the member to substantially perform his or her usual duties and in the
first sentence of Government Code section 31725 gave the Board the final say. The
general rule has been refined by a number of published appellate court opinions,
discussed below, from the 1973 decision in McGriff to the 2006 decision of the
California Supreme Court in Stephens in which the Court resolved the controversy over
to what benefits an applicant is entitled while off work and waiting for a final
determination on the application for disability retirement.

End comment.
1. Statutory provisions
a) Government Code section 31725

Government Code section 31725 provides,
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Permanent incapacity for the performance of duty shall in all cases be
determined by the board.

If the medical examination and other available information do not show to the
satisfaction of the board that the member is incapacitated physically or mentally
for the performance of his duties in the service and the member's application is
denied on this ground the board shall give notice of such denial to the employer.
The employer may obtain judicial review of such action of the board by filing a
petition for writ of mandate in accordance with the Code of Civil Procedure or by
joining or intervening in such action filed by the member within 30 days of the
mailing of such notice. If such petition is not filed or the court enters judgment
denying the writ, whether on the petition of the employer or the member, and the
employer has dismissed the member for disability the employer shall reinstate
the member to his employment effective as of the day following the effective date
of the dismissal. [ltalics added.]

b) Government Code section 31725.7 (“Point seven retirement”)
Associations’ comment

Many applicants for a “service-connected disability retirement” or “a nonservice-
connected disability retirement” are eligible for a “service retirement,” that is, a regular
retirement for years of service and age. Government Code section 31725.7 permits the
applicant for disability retirement to apply for, and gives the Board of Retirement
discretion to grant, a service retirement pending the resolution of the application for
disability retirement. This provision is referred to as “a point seven” retirement.
However, if the employer “dismissed the member for disability,” the applicant/member
who takes advantage of this provision, relinquishes the right to “return to his or her job
as provided in Section 31725 if the final resolution is that the applicant is not
permanently incapacitated.

Government Code section 31725.7 provides in pertinent part as follows:

(@) Atany time after filing an application for disability retirement with the board, the
member may, if eligible, apply for, and the board in its discretion may grant, a service
retirement allowance pending the determination of his or her entitlement to disability
retirement. If he or she is found to be eligible for disability retirement, appropriate
adjustments shall be made in his or her retirement allowance retroactive to the effective
date of his or her disability retirement as provided in Section 31724.

(b) .. .. In the event a member retired for service is found not to be entitled to
disability retirement he or she shall not be entitled to return to his or her job as provided
in Section 31725. . .. [ltalics added.]

2. Court opinions:

a) McGriff: Where the Civil Service Commission terminated the
employment of the applicant, she was released due to medical
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incapacity, and the Board later denied the application for disability
retirement, the applicant was entitled to reinstatement.

In McGriff v. County of Los Angeles (1973) 33 Cal.App.3d 394 [109 Cal.Rptr. 186], the
county followed civil service procedures to release a business machine operator from
her position on the basis of her medical inability to perform her duties. The Board of
Retirement subsequently found her not to be incapacitated for duty. The county refused
to reinstate her based on the determination made in the civil service proceedings.
McGiriff filed a petition for writ of mandate seeking reinstatement as of the day after she
was released by the county. The trial court granted the petition. On appeal, the trial
court's decision was affirmed. The appellate court stated,

[Government Code] Section 31725 was amended, effective November 23, 1970,
to provide that if the Retirement Board determines a dismissed employee is not
incapacitated and denies his application for benefits, the employer may obtain
judicial review of the board's action. If the employer does not do so or if the court
upholds the board, the section specifically provides that the employer shall
reinstate the employee to his job. (McGriff, pp. 398-399.)

See Stephens v. County of Tulare (2006) 38 Cal.4th 793, 806-807 [43 Cal.Rptr.3d 302],
discussed below. The Stephens court distinguished McGriff on the basis that the
McGriff court assumed that a medical release was the equivalent of a dismissal.

b) Leili: Where the employer took the applicant off duty due to work
restrictions resulting from a work-related accident and the Board
later denied the application for disability retirement, the applicant
was entitled to reinstatement with credit for all wages and benefits
paid while the applicant was off work.

In Leili v. County of Los Angeles (1983) 148 Cal.App.3d 985 [196 Cal.Rptr. 427], a
firefighter was taken off duty on the basis of work restrictions defined by a workers’
compensation judge. The firefighter filed an application for a disability retirement that
the Board denied on the basis that evidence did not support the firefighter’'s claim that
he was incapacitated for duty. The firefighter returned to work. He demanded full
salary between the time his workers' compensation benefits terminated and the time he
returned to work. The department refused his demand and he filed a petition for writ of
mandate that the trial court denied. The Court of Appeal reversed the trial court. Citing
McGiriff, the appellate court stated,

The Legislature recognized the unfairness of such a situation when it enacted
section 31725 of the Government Code. That section, which is part of the
disability retirement article of the county employees retirement act, provides that
if an employee, who has been terminated from his employment because of
physical incapacity, is later found not to be disabled by the retirement board, he
must be reinstated to employment. The Report of the Assembly Committee on
Public Employment and Retirement, contained in 1 Appendix to Journal of the
Assembly (1970 Reg. Sess.) pages 11-13, explains that the purpose of enacting

35



this section was to eliminate severe financial consequences to an employee
resulting from inconsistent decisions between an employer and the retirement
board concerning the employee's ability to perform his duties. Prior to the
enactment of the statute, a local government employer could release an
employee on the grounds of physical incapacity, and the retirement board could
then deny the employee a pension on the ground that he was not disabled. The
Assembly Committee found: ™As a result of such disputes, approximately one
percent of the applicants for a disability retirement pension have found
themselves in the position of having neither a job, or a retirement income.' [para.]
... 'Thus, to remedy this problem, which . . . is virtually a matter of life and death
for the very few individuals involved each year, the Public Employees’ Retirement
System should be given authority . . . to mandate reinstatement of an individual—
upon a finding of a lack of disability— but that the employing agency have the
right of appeal to the courts.”

McGiriff is legally indistinguishable from the instant case. Therefore, we have
concluded that the trial court erred in denying appellant's petition for a writ of
mandate. Appellant is entitled to be reinstated to his position with the Los
Angeles County Fire Department effective August 11, 1976. Respondent is
entitled to credit for all wages and benefits paid to appellant from August 1976
through August 1978. (Leili v. County of Los Angeles, supra, 148 Cal.App.3d,
988-989.)

Leili was distinguished by Stephens v. County of Tulare, supra, 38 Cal.4th, 807
(discussed further below) on the basis that the Leili court did not address the question of
whether being "taken off active duty" was the equivalent of a dismissal.

c) Phillips: Where the member requested and received a voluntary
medical leave of absence, but the Board later denied the application
for disability retirement, the member was entitled to be reinstated to
paid status even though the employer's position was that the
employee had a work-limitation that could not be accommodated.

In Phillips v. County of Fresno (1990), supra, 225 Cal.App.3d 1240 [277 Cal.Rptr. 531]
an employee requested and was granted a voluntary medical leave of absence. Two
days after the Board of Retirement denied the employee's application for disability
retirement, he asked the county to reinstate him. The county refused, explaining that it
would not return the employee to work until he had been examined by a county-
appointed medical examiner. The county asserted that the Board of Retirement's ruling
and the county's position were not inconsistent since the employee, though not
permanently incapacitated, was temporarily incapacitated. However, the county did not
file a petition for writ of mandate under Section 31725 to challenge the Board's decision.
Just under three years later, a new county sheriff returned the employee to duty. Two
months later, the employee filed a petition for writ of mandate to compel the county to
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provide him with back pay and benefits. The trial court issued the writ and the Court of
Appeal affirmed, saying,

We recognize the sheriff has the ultimate authority and responsibility to
determine whether a deputy is fit to engage in active duty. Clearly a person who
suffers from a physical, emotional or mental disability should not be forced to
perform the strenuous and dangerous duties of a deputy sheriff. Section 31725
does not mandate reinstatement to active duty status. The language and
legislative intent reflect the purpose of the statute is to mandate reinstatement to
paid status.

The employer cannot deny disability retirement on the basis of there being no
disability and then claim disability in order to deny employment income. If the
employer and Retirement Board do not agree that the employee is entitled to
disability retirement, the employer's recourse is to seek judicial review of the
Retirement Board's decision. If review is not pursued, the employee must be
reinstated. Section 31725 recognizes no middle ground. (Phillips v. County of
Fresno, supra, 225 Cal.App.3d, 1257-1258.)

Phillips was distinguished by Stephens v. County of Tulare, supra, 38 Cal.4th, 807-808,
(discussed further below) on the basis that Phillips was awarded back pay from the date
he asked to be reinstated, but not during the period of his voluntary medical leave of
absence.

Associations’ comment

The Phillips court construed Section 31725 as mandating reinstatement to paid status,
not active duty status. In 1996, six years after the Phillips decision, the Legislature
amended Government Code section 31725.7 to provide that if a disability retirement
applicant takes a regular retirement for years of service and age pending the resolution
of the disability retirement application and is found not to be entitled to a disability
retirement, “he or she shall not be entitled to return to his or her job as provided in
Section 31725.” The language used by the Legislature in Section 31725.7 indicates its
construction of Section 31725 to mandate reinstatement to the “job,” not merely paid
status. The ordinary meanings of word “job” include a piece of work, a task, duty, or
chore, not the pay for the activity. The Legislature’s language in Section 31725.7 sets
forth an interpretation of Section 31725 that is at odds with the Phillips court’s
construction. The Phillips court’s construction of Section 31725, however, was
employed by the Court of Appeal in Hanna, discussed below, without discussion of the
significance of the language used by the Legislature in Section 31725.7.

End comment.
d) Raygoza: Where the employer’s position was that the employee was

incapacitated and the Board's finding was that the employee was not
incapacitated, the Legislature gave preeminence to the Board's
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decision. The employee was entitled to work or be retired. The
Legislature left the decision up to the Board.

In Raygoza v. County of Los Angeles (1993) 17 Cal.App.4th 1240 [21 Cal.Rptr.2d 896],
after a deputy marshal had been found not to be incapacitated by the Board of
Retirement, the county marshal refused to reinstate him because he had been found in
his workers' compensation case to have a psychiatric condition requiring that he not
carry a weapon. As explained by the California Supreme Court in Stephens v. County
of Tulare (2006) 38 Cal.4th 793, 807, "[t]he dispute [in Raygoza] centered not on
whether Raygoza was in fact dismissed, but on whether the marshal was required to
reinstate him when no position compatible with his work restrictions was available." The
appellate court reversed the trial court's judgment denying Raygoza's petition for writ of
mandate compelling his reinstatement, saying,

The 1989 petition [to compel the Board of Retirement to grant a disability
retirement] having been denied, the retirement board's decision has been upheld.
Therefore, all the requirements of section 31725 were met and Raygoza must be
reinstated. (Raygoza v. County of Los Angeles, supra, 17 Cal.App.4th, 1245.)

They cannot all be right. Raygoza is either fit or not. If he is, the marshal faces
the uncomfortable prospect of putting an armed man on duty who once suffered
a psychic injury connected to firearms. If Raygoza is unfit, he should be retired.
But the retirement board has already eliminated that prospect. The result is that,
whether Raygoza is truly fit or not, he is deemed fit, leaving the marshal the
unpalatable chore of putting back on the payroll one he no doubt considers a
liability and a danger.

"Section 31725 does not except from mandatory reinstatement those employees
who are not permanently disabled according to a retirement board, but who are
not presently ready to return to work according to the employer. Nor does it
appear from the legislative history that the Legislature intended such an
exception. To provide for such an exception, the Legislature could have included
language to that effect. [Citation.]” (Phillips v. County of Fresno, supra, [(1990)]
225 Cal.App.3d [1240] at p. 1257.)

The Legislature decided that an employee in this situation either stays on the job
or is given disability retirement. It, in essence, left the decision up to the
retirement board. The Legislature's intent is plain. Raygoza cannot be denied
both work and disability retirement. If there is a hole in the statutory scheme, the
county has to go to the Legislature for a patch. [Footnote omitted.] (Raygoza v.
County of Los Angeles, supra, 17 Cal.App.4th, 1246-1247.)

e) Tapia: Section 31725 gives rise to a duty to reinstate after the Board

denies the application for disability retirement. The claim of back
salary is subject to the claims procedure of the Governmental Tort
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Claims Act.

In Tapia v. County of San Bernardino (1994) 29 Cal.App.4th 375 [4 Cal.Rptr.2d 431],
the Court of Appeal rejected the county's argument that a deputy sheriff had not been
"dismissed" for disability within the meaning of Government Code section 31725
because the Sheriff's Department brought her back to work after the Board of
Retirement determined that she was not permanently incapacitated for duty.

The facts were as follows: Tapia was injured in 1987. In February 1989, the county's
occupational health unit determined that Tapia was not able to return to full duty. It also
determined that the Sheriff's Department had no light duty to offer her. Tapia filed an
application for disability retirement in June 1989. The Board denied the application on
its initial review and Tapia requested a hearing. In July 1990, the Board adopted a
referee's suggested finding that Tapia was not incapacitated. The department brought
Tapia back to work within two weeks. Tapia filed a petition for writ of mandate against
the county demanding payment of salary between February 1989 and the date she
returned to work. The county argued that an employee was "dismissed" within the
meaning of Section 31725 only when the employer refused to bring the employee back
to work after a final decision by the Board of Retirement that the employee was not
permanently incapacitated. Tapia was brought back to work directly after the Board's
decision. The trial court granted Tapia’s petition and ordered the county to pay the
salary and benefits for the period she was off work because of her work-related injuries.
The county and sheriff appealed. The Court of Appeal reversed the trial court’s
judgment.

The Court of Appeal ruled that Tapia's claim was governed by Leili and, under
Government Code section 31725, she was entitled to reinstatement effective the day
following the day she was dismissed for disability by the county's occupational health
unit. The Court of Appeal distinguished the right of reinstatement that is set forth in
Section 31725 and the claim to salary that accrues between the employee's dismissal
because of disability and the employee's return to work following the Board's decision
that the employee is not permanently incapacitated. Tapia's claim for salary was
subject to the claims requirements of the Tort Claims Act. Tapia had failed to follow the
county’s tort claims procedure that was a prerequisite to a suit for monetary damages.

When we apply Phillips to the case here, Tapia's dismissal occurred on February
2, 1989, when the county's occupational health service found that she was not
medically qualified for regular duty coupled with the fact that the sheriff did not
then approve her for light duty. Accordingly, Tapia was entitled to retroactive
reinstatement as of February 3, 1989, the day following the effective date of the
dismissal as defined by section 31725. (Tapia, p. 382.)

... Tapia's claim is not governed by section 31725, because section 31725
"does not prescribe the procedures for filing a claim for wages. Rather, this

39



section only gives rise to the duty to [reinstate]. " [Bracket in original.] (Tapia, p.
384.)

f) Rodarte: After the employer files an application for disability
retirement, it has no obligation to continue paying salary to an
employee who is not working.

In Rodarte v. Orange County Fire Authority (2002) 101 Cal.App.4th 19 [123 Cal.Rptr.2d
475], a firefighter sustained a back injury in 1994. Over the next approximately four
years, Rodarte sought a release to return to work from fire authority-appointed
physicians and was denied on a number of occasions. On one occasion, he was
released to return to work in a training program and sustained further injury. He again
returned to work, but shortly thereafter left work due to illness. The fire authority filed an
application for disability retirement in 1998. The board of retirement granted the
application and awarded Rodarte a disability retirement pension beginning in November
1998. Rodarte sued the county for a salary obligation that he asserted accrued while he
was off work and before his pension commenced. The trial court sustained the county’s
demurrer and the Court of Appeal affirmed the trial court’s decision.

Plaintiff contends the limitation of an employer's ability to separate a disabled
employee who is “otherwise eligible to retire for disability” creates a duty on the
part of the employer to continue paying the employee's salary while a retirement
application is pending. But section 31721 is silent on this question. It does not
explicitly provide for continued compensation. To the contrary, the language is
more susceptible to an interpretation that once a disability retirement application
has been filed, an employer is not obligated to continue paying an employee who
is no longer working. For example, the statute states the application may be filed
by the employer for whom the member “is or was last employed . . . .” (8 31721,
subd. (a), italics added [by the Rodarte court].) The use of the past tense
indicates that a member need not be a current employee (one still drawing a
salary) to apply for disability retirement. [Parenthetical is the court’s.]

Moreover, the statutory context supports the court's conclusion. Section 31722
provides for the timing of a disability retirement application. “The application
shall be made while the member is in service, within four months after his or her
discontinuance of service, within four months after the expiration of any period
during which a presumption is extended beyond his or her discontinuance of
service, or while, from the date of discontinuance of service to the time of the
application, he or she is continuously physically or mentally incapacitated to
perform his or her duties.” (8 31722.) “[D]iscontinuance of service” has been
interpreted to apply to “a member who has ceased to work for a salary from
which deductions are made” within the meaning of section 31641, subdivision
(). (Weissman [v. Los Angeles County Employees Ret. Assoc.. (1989)], supra,
211 Cal.App.3d [40], 46 [259 Cal.Rptr. 124].) As such, a disabled member no
longer drawing a salary has four months from the date of “discontinuance of
service” to apply for disability retirement. Interpreting section 31721 to require an
employer to continue paying such a member's salary would make surplusage of
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a portion of section 31722, a result we must avoid if possible. (Dyna-Med, Inc. v.
Fair Employment & Housing Com. (1987), supra, 43 Cal.3d 1379, 1387 [241
Cal.Rptr. 67].)

Furthermore, the legislative intent that a member not continue to receive a salary
is clearly established by the provision for interim benefits while the application is
pending. Upon application for disability retirement, a member may apply for “a
service retirement allowance pending the determination of his or her entitlement
to disability retirement,” with appropriate adjustments to the member's retirement
benefits if the retirement application is granted. (8§ 31725.7, subd. (a), italics
added [by the court].) Plaintiff contends this section only applies to those
instances when the employee voluntarily separates him or herself from
employment and applies for disability retirement, and not to the current situation
where the employer filed the application. Section 31725.7, subdivision (a) states
“the member may, if eligible, apply for” a retirement allowance pending resolution
of his or her application. (Italics added [by the court].)

But to read section 31725.7 in such a restrictive manner leads to an absurd
result. (See Quintano v. Mercury Casualty Co. (1995) 11 Cal.4th 1049, 1055 [48
Cal.Rptr.2d 1, 906 P.2d 1057] [courts must read statutes to avoid absurdities].)
Section 31721 expressly provides that an employer may file the retirement
application. [ltalics are the court’s.] Plaintiff's reading of section 31725.7 would
put the employee who voluntarily applies for retirement at an advantage over one
who does not. Even if plaintiff were correct, he was eligible to apply for the
interim benefits once he filed his own disability retirement application. He did so
only one month after defendant's own retirement application was filed. The
record does not indicate whether plaintiff applied for interim benefits, and if so,
whether he received them.

Nor does the fact interim benefits are offset against the final disability award
make a difference. Plaintiff's argument is that a full salary must be provided
because without it the employee is left with no income pending action by the
retirement board on the disability retirement application. Because the Legislature
has explicitly provided a remedy in the section 31725.7 discretionary allowance,
we are not free to read a different one into section 31721. (See Gutierrez v.
Board of Retirement (1998) 62 Cal.App.4th 745, 749 [72 Cal.Rptr.2d 837] [“it is
not the job of the courts to expand the scope of retirement benefits created by
the Legislature and spelled out in a detailed statutory scheme”].) (Rodarte v.
Orange County Fire Authority, supra,101 Cal.App.4th, 23-25.)

g) Hanna: After the Board denies a disability retirement application and
its decision becomes final, reinstatement is required, although the
Sheriff need not return the applicant to full duty.

In Hanna v. County of Los Angeles (2002) 102 Cal.App.4th 887 [125 Cal.Rptr.2d 686],
the Board of Retirement made an initial determination based on a unilateral staff
recommendation to deny the application for disability retirement. Hanna appealed the
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decision and requested an administrative hearing. During the pendency of her appeal,
Hanna demanded that the Sheriff's Department return her to her usual and customary
job. The Department refused on the basis that it could not accommodate the
restrictions that were defined in her workers' compensation case. Hanna filed a petition
to reopen her workers' compensation case with the intention of changing the work
restrictions. She also requested that the Sheriff's Department "reinstate” her. The
Sheriff's Department declined on the basis that the Board of Retirement's decision was
not final. However, before the administrative hearing took place, Hanna withdrew her
request and the Board dismissed the administrative appeal. Shortly before the Board
dismissed Hanna's appeal, the Department filed its own application. Hanna petitioned
for a writ of mandate against the county for reinstatement to paid status. The superior
court granted the writ. The county appealed. The Court of Appeal ruled as follows:

In this case, the Retirement Board denied Hanna's application for disability
retirement and the Department did not request a hearing by a board-appointed
referee or seek judicial review of the decision. Based on these facts, section
31725 mandates the Department reinstate Hanna to paid status as a deputy
sheriff regardless of the work restriction. The Department may refuse to allow
Hanna to perform some of the duties of a deputy sheriff, but it must pay her as a
deputy sheriff. [Italics added by Editor.] (Hanna, pp. 894-895.)

See the critique of the Hanna court’s reliance on Phillips above at Section I, O, 2, c).

h) Alvarez-Gasparin: Where the member was off work, but the employer
did not dismiss the member for disability, the member was not
entitled to back pay and benefits under Section 31725.

In Alvarez-Gasparin v. County of San Bernardino (2003) 106 Cal.App.4th 183 [130
Cal.Rptr.2d 750], a Station Clerk for the Sheriff's Department began losing time from
work in 1987. From 1991 to 2000, she worked only three weeks. In that time, she filed
a workers' compensation case in which an agreed medical examiner concluded that she
was a qualified injured worker and should be vocationally rehabilitated to another
occupation. She also met with a staff member of the county occupational health unit
and a rehabilitation counselor to discuss her options for accommodation, transfer, and
rehabilitation services. She filed an application for disability retirement that was denied,
both on initial determination in 1995 and after an administrative hearing in 1997. In
1999, Alvarez-Gasparin's petition for writ of mandate to overturn the Board of
Retirement's decision was denied. She returned to work as a Station Clerk. She filed
another writ petition and a complaint for damages, seeking salary and other benefits
from April 1994 to September 2000 under Government Code section 31725. The court
denied the petition because the county had not dismissed Alvarez-Gasparin for
disability.

We first observe it appears questionable whether section 31725 applies in this
case because plaintiff continues to be employed by the County. She has not
been denied both retirement disability and employment as she persistently
complains. Although plaintiff may have worked irregularly (or for only three
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weeks) during the nine years between October 1991 and September 2000, the
record shows she began working again as a station clerk in September 2000 was
still employed in June 2001. Because plaintiff returned to employment after
denial of the retirement disability, section 31725's reinstatement requirement
does not apply.

Notwithstanding our foregoing preliminary comment, according to the County,
section 31725 does not apply because it did not dismiss plaintiff. After the
Retirement Board's finding of no disability was upheld, plaintiff simply returned in
2000 to her position. She was not entitled to reinstatement with back pay
because she had never been dismissed. (Alvarez-Gasparin, p. 187.)

. ... The evidence does not prove what plaintiff would like it to prove. There is
simply no showing that plaintiff was dismissed, expressly or impliedly. For that
reason, this case differs from the cases relied upon by plaintiff in which the
employee is fired,” denied any comparable job opportunity with the public
employer,? or refused reinstatement.® In October 1991, plaintiff effectively
stopped working for the County and in the intervening nine years, her
employment status was admittedly uncertain. But that does not mean she was
dismissed for disability and entitled to a remedy under section 31725.

7 Raygoza v. County of Los Angeles (1993) 17 Cal.App.4th 1240 [21 Cal.Rptr.2d 896]; McGriff v. County
of Los Angeles (1973) 33 Cal.App.3d 394 [109 Cal.Rptr. 186].

8 Phillips v. County of Fresno, supra, 225 Cal.App.3d 1240; Tapia v. County of San Bernardino, supra, 29
Cal.App.4th 375; Leili v. County of Los Angeles (1983) 148 Cal.App.3d 985 [196 Cal.Rptr. 427].

9 Hanna v. Los Angeles County Sheriff's Dept., supra, 102 Cal.App.4th at pages 891-895. (Alvarez-
Gasparin, p. 188.)

i) Stephens: Where the county took the employee off work until the
employee's medical condition permitted a return to full duty or to the
light duties of an available modified assignment, the employee was
not "dismissed for disability" and the employee was not entitled to
the benefits of Section 31725.

In Stephens v. County of Tulare (2006) 38 Cal.4th 793 [134 P.3d 288], a sheriff's
detention services officer sustained a work-related injury to his right thumb that
prevented him from performing the full range of duties of his position. In an effort to
comply with work limitations recommended by Stephens’ treating physician, the county
provided Stephens with a temporary assignment to "modified light duty" consisting of
pushing buttons that opened and closed gates in the detention facility. After performing
the modified light duties for a time, Stephens complained to his superiors that the light
duties were aggravating his thumb and one superior observed that Stephens’ thumb
was red and swollen at the end of a shift. Stephens declared that he would sue the
county and his attorney would secure damages.
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The county wrote a letter to Stephens instructing him not to return to work until he was
either capable of the full range of duties of his position or the light duties of his modified
assignment. Stephens was further instructed that while he was off duty, he was to use
his personal sick leave and full salary under Labor Code section 4850 if he was found to
be eligible for that benefit.

Stephens applied for a disability retirement that the Board of Retirement denied. After
being given notice of the Board's action, the county notified Stephens that the county
was ready to reinstate him to employment and invited him to participate in an interactive
review of his work limitations. After six months had passed without Stephens returning
to work, he filed a petition for a writ of mandate to compel the county to reinstate him
and pay back wages and benefits under Section 31725. Nineteen days later, the county
sent a letter to Stephens notifying him that he was reinstated to employment. On the
first day of the following month, Stephens returned to the same modified light duties he
was performing when he last worked. At trial on the petition for writ of mandate, the
Stephens’ superior testified that it was never intended that Stephens be terminated and
Stephens testified that he never received a termination notice. Stephens also testified
that his condition remained the same from the time he stopped working to the day he
returned to his modified light duties.

The California Supreme Court held that Stephens was not entitled to back salary and
benefits under Section 31725 from the time he stopped working in his modified light
duty assignment to his return to those duties because he had not been dismissed for
disability. The evidence established that the county did not intend to dismiss Stephens,
its initial letter instructing the officer to use his sick leave benefits was a clear indication
that the officer's employment continued, the officer admitted that he never received a
termination notice, and his testimony established that he was as capable of performing
his modified light duty assignment when he stopped working as he was when he
returned to duty. Interpreting Section 31725, the Court listed the elements that must be
present in order for accrued and unpaid benefits to be payable. The Court explained,

In other words, if (1) the county board of retirement rules an applicant/employee
is not permanently disabled so as to be entitled to a disability retirement, (2) the
board denies the employee's disability retirement application on that ground, and
(3) no appeal is filed or all appeals are final, then the applicant/employee is
entitled to reinstatement to his or her prior position if (4) the employing county
has previously "dismissed" the employee "for disability.” (8 31725.) Section
31725, where applicable, has been interpreted to require not only reinstatement
but also payment of wages and benefits that would have accrued during the
period of dismissal. (Leili v. County of Los Angeles (1983) 148 Cal.App.3d 985,
196 Cal.Rptr. 427 (Leili ); see generally Tapia v. County of San Bernardino
(1994) 29 Cal.App.4th 375, 387, 34 Cal.Rptr.2d 431 (Tapia) [applicant must
comply with statutory claim presentation requirements].) (Stephens, p. 801.)
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.. .. The only question remaining is whether the county dismissed Stephens for
disability within the meaning of section 31725. ... [1].... Applying these
principles here requires us to discern the plain meaning of the word "dismissed"
as used in section 31725. To "dismiss" means to "send or remove from
employment.” (Webster's 3d New Internat. Dict. (2002) p. 652.) As used in
connection with section 31725, "dismissed," "terminated," and "released" all
share a common meaning. Those terms describe a circumstance in which the
employment relationship, at the employer's election, has ended. Because the
relationship has ended, (1) the employer no longer has an obligation to pay
salary or other forms of compensation, and (2) the employee has no basis for
expectation that a position exists, will be kept open, or will be made available
upon the employee's offer to return to work. Because section 31725 is
concerned only with the consequences of "[p]Jermanent incapacity for the
performance of duty," we can reasonably assume the statute addresses
permanent, not merely temporary, absence from employment. An employee who
is temporarily absent from the workplace due to illness or vacation, where both
employer and employee understand the employee will return to work when the
reason for the leave ceases, would have no need to pursue a disability retirement
before the board of retirement.

In addition, a dismissal as contemplated by section 31725 requires an employer
action that results in severance of the employment relationship. An employee
who is neither sent away nor removed, but voluntarily absents himself or herself
from the job, without more, cannot validly claim he or she was "dismissed" by the
employer. An employee who is uncertain of his or her status or the existence of
an employment relationship is entitled to seek clarification. (Stephens, pp. 801-
802.)

... . As we explain, although we agree a qualifying dismissal within the meaning
of section 31725 need not be accompanied by any particular formality, some
form of a termination is nevertheless required. To the extent Stephens and the
Court of Appeal assert otherwise, they overstate the reach of prior judicial
interpretations of section 31725. (Stephens, p. 806.)

The Supreme Court also distinguished the “early” cases on which Stephens relied most
heavily, including McGiriff, and Leili, on the basis that the Court of Appeal in those cases
did not address whether being released for medical incapacity (McGriff) or being taken
off active duty (Leili) constituted a dismissal within the meaning of Section 31725.
(Stephens, p. 807.) The Supreme Court also distinguished Raygoza, on the basis that
the focus of that case was whether the county had to return the employee to work when
it had no position compatible with his work restrictions, not whether “being relieved of
duty (fired)” constituted a dismissal within the meaning of Section 31725. (Stephens, p.
807. See the discussion of the opinions in McGriff, Leili, and Raygoza cases, above.)
With regard to the Court of Appeal's decision in Phillips, the Court explained,

. ... Whereas in Phillips the employee sought to return to his job after a period of
voluntary medical leave and claimed he was "dismissed" as of the day his
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employer refused to reinstate him, Stephens never sought to return to his job
between 1997 and 2003, but claims he was "dismissed" as of the day following
his receipt of Captain Perryman's September 12, 1997, letter. Because the
county never refused to reinstate Stephens, but simply told him to take sick leave
until his medical condition allowed him to perform the modified light duty
recommended by his physician, Phillips is not inconsistent with our conclusion
that the county never dismissed Stephens within the meaning of section 31725.
(Stephens, p. 808.)

In sum, although the phrase "dismissed ... for disability,” as used in section
31725, has been interpreted to encompass employer actions that are functionally
equivalent to terminating an employee, Stephens cites no authority, and we have
found none, holding that an employer functionally or effectively terminates an
employee by telling the employee to go out on sick leave until his or her medical
condition abates sufficiently to enable return to the job. (Stephens, p. 809.)

See also Kelly v. County of Los Angeles (2006) 141 Cal.App.4th 910 [46 Cal.Rptr.3d
335] in which an LVN was removed from duty and regular payroll because temporary
restrictions could not be accommodated. She was provided with vocational
rehabilitation. Her application for a service-connected disability retirement was denied,
and the Court of Appeal found that she was not entitled to back pay under Government
Code section 31725 because she was not “dismissed” within the meaning of Section
31725. The Kelly court’s opinion relied on the Supreme Court’s decision in Stephens v.
County of Tulare, supra.

P. If the Board of Retirement finds an applicant for a service-connected
disability retirement to be permanently incapacitated, but for nonservice-
connected reasons, the Board may grant a nonservice-connected disability
retirement while the applicant pursues administrative or judicial remedies.

Government Code section 31725.8 provides as follows:

If any applicant for service-connected disability retirement is found by the board
to be permanently physically or mentally incapacitated for the performance of his
duties but not because of injury or disease arising out of and in the course of his
employment, he may apply for, and the board in its discretion may grant, a non-
service-connected disability retirement allowance while he is pursuing any
rehearing before the board or judicial review concerning his right to service-
connected disability retirement. If his disability is finally determined to have been
service-connected, appropriate adjustments shall be made in his retirement
allowance retroactive to the effective date of his disability retirement.

If any member dies after electing to receive non-service-connected disability
retirement and before the question of his entitlement to service-connected
disability retirement is finally resolved, the rights of his beneficiary shall be those
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selected by the member at the time he elected to receive non-service-connected
disability retirement.

Associations’ comment

In order to be entitled to a nonservice-connected disability retirement under Section
31725.8, the member must be otherwise eligible to receive a nonservice-connected
disability retirement and have five years of service. (Gov. Code, 8§ 31720, subd. (b).
See Section |, C, 2, above. Section 31725.8, second paragraph, is discussed, above, in
Section |, E, 1, a), in connection with Gutierrez v. Board of Retirement (1998) 62
Cal.App.4th 745 [72 Cal.Rptr.2d 837].)

End comment.

Q. Effect of county following work limitations that are inconsistent with the
Board of Retirement's denial of the application for disability retirement.

1. If neither the county nor the member successfully challenges the
board’s decision, the board's decision becomes final and preeminent over a
contrary position taken by the county.

Associations’ comment

If it is convinced that member's application is not supported by the preponderance, or
weight, of substantial, reliable evidence, the Board of Retirement has the authority to
deny the application for disability retirement. (Gov. Code, § 31725.)

The Board is not bound by the recommendations of its staff or the opinions of its
medical consultants to grant or deny an application.

The Board may reject the recommendations of its staff, medical consultants, and
referees if the Board determines that there is a lack of substantial evidence in support of
a suggested finding of fact that favors a party with the burden of proof — usually the
applicant in a non-presumption case and usually the respondent in a presumption case.
(See the discussion of the burden of proof, below in Section Ill.)

The Board may reject the recommendations of its staff, medical consultants, and
referees that are adverse to the party with the burden of proof where the Board
determines to the contrary that the preponderance of the evidence supports a finding
favoring the party carrying the burden of proof.

Either the applicant or the employer or both may contest the Board's decision. But if
neither contests the Board's decision, or, having contested the Board's decision, the
applicant and/or the county are unsuccessful in overturning it, the Board's decision is
preeminent and controls over the contrary position of the county. (Raygoza v. County of
Los Angeles (1993), supra, 17 Cal.App.4th 1240, 1246-1247 [21 Cal.Rptr.2d 896].)
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While the objective of all Boards is to reach the correct result, the Board's decision in a
particular case, like the decision of any tribunal, may be incorrect. But, subject to
limited exceptions (viz., Gov. Code, 31729 and extrinsic fraud or mistake, or duress),
the Board's decision, even an incorrect one, stands unless it is overturned in
accordance with an administrative hearing process or by a reviewing court. Once the
Board’s decision is final, it has no jurisdiction to reconsider or reopen it. (Gutierrez v.
Board of Retirement (1998), supra, 62 Cal.App.4th 745, 749 fn 3 [72 Cal.Rptr. 837]
citing Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407 [57 P.2d 1323]; Olive
Proration Program Committee for Olive Proration Zone No. 1, et al. v. Agricultural
Prorate Commission, et al. (1941) 17 Cal.2d 204, 209 [109 P.2d 918].) See the further
discussion at Section V, C, 1, below.

a) The member may challenge the Board of Retirement's denial of the
application for a disability retirement allowance.

After exhausting his or her administrative remedies, the member may challenge the
Board of Retirement's denial of the application for a disability retirement by filing a
petition for writ of administrative mandate under Code of Civil Procedure section 1094.5.
(Mahoney v. San Francisco City, etc. Employees' Ret. Bd. (1973) 30 Cal.App.3d 1, 3-4
[106 Cal.Rptr. 94]; Strumsky v. San Diego County Employees Retirement Assn. (1974),
supra, 11 Cal.3d 28, 33 [520 P.2d 29].) References are made in Government Code
section 31725 to a member's petition for writ of mandate and to the employer's option of
joining in the member's petition as a way of challenging the Board of Retirement's denial
of an application for disability retirement.

b) The County may challenge the Board of Retirement’s denial of an
application for disability retirement.

In Raygoza v. County of Los Angeles, supra, the court explained that the Legislature
gave to the Board of Retirement the authority to determine whether a member is
permanently incapacitated. If the county disagrees with the Board’s decision, it has a
remedy in court. It may file a petition for writ of mandate. (Gov. Code, § 31725.) If the
county does not file a petition for writ of mandate, the Board's determination is
preeminent.

The Legislature decided that an employee in this situation either stays on the job or is
given disability retirement. It, in essence, left the decision up to the retirement board.
The Legislature's intent is plain. Raygoza cannot be denied both work and disability
retirement. If there is a hole in the statutory scheme, the county has to go to the
Legislature for a patch. (Raygoza v. County of Los Angeles, supra, 17 Cal.App.4th,
1247.)

In any one case, the possibility of inconsistency between the county's and the
retirement association's positions concerning the same issues of incapacity and service-
connection is a reality with which members, counties, and retirement associations must
contend.
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A county department may take the position that the employee is permanently
incapacitated because it recognizes and gives effect to work restrictions that are
developed in the workers' compensation case, recommended by the county's medical
advisor or consultant, or imposed by the applicant's treating or consulting physician.
The retirement association's staff, however, may reach a different conclusion, usually
based on the analysis and conclusions of a medical consultant the association has
appointed.

County departmental officials act on information obtained from a variety of sources,
most notably the workers' compensation case, and they justifiably consider themselves
obligated not to expose the applicant to further injury, the county to further liability, and
other employees to the risks of working with someone who has been determined to be
impaired.

The members of the retirement association's staff also act on information they are
provided. Their investigation into the disability retirement application may develop
information not available to county officials -- information that leads the retirement
association's staff and medical consultant to a conclusion contrary to the conclusion
reached by the county on the relationship between work and the injury, on the nature
and extent of disability, or both. The Board may adopt the staff's and medical
consultant’s recommendation to deny the application for disability retirement even
though the county considers the member to be unable to perform his or her duties.

The county may challenge the Board's decision by filing a petition for writ of mandate.
(Gov. Code, 8§ 31725.) If it does not challenge the decision, or is unsuccessful in
challenging the decision, the employer must reinstate the employee to paid status.

In Hanna v. County of Los Angeles (2002), supra, 102 Cal.App.4th 887 [125 Cal.Rptr.2d
686], the Board of Retirement made an initial determination based on a unilateral staff
recommendation to deny the application for disability retirement. Hanna, a deputy
sheriff, appealed the decision and requested an administrative hearing. During the
pendency of her appeal, Hanna demanded that the Sheriff's Department return her to
her usual and customary job. The Department refused on the basis that it could not
accommodate the restrictions that were defined in Hanna's workers' compensation
case. Hanna filed a petition to reopen her workers' compensation case with the
intention of changing the work restrictions. She also requested that the Sheriff's
Department "reinstate” her. The Sheriff's Department declined on the basis that the
Board of Retirement's decision was not final. However, before the hearing took place,
Hanna withdrew her request for an administrative hearing in her retirement case and the
Board dismissed the appeal. Shortly before the Board dismissed Hanna's appeal, the
Department filed its own application for disability retirement. Hanna petitioned for a writ
of mandate that would compel the county to reinstate her to paid status. The superior
court granted the writ. The county appealed. The Court of Appeal ruled as follows:

In this case, the Retirement Board denied Hanna's application for disability

retirement and the Department did not request a hearing by a board-appointed
referee or seek judicial review of the decision. Based on these facts, section
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31725 mandates the Department reinstate Hanna to paid status as a deputy
sheriff regardless of the work restriction. The Department may refuse to allow
Hanna to perform some of the duties of a deputy sheriff, but it must pay her as a
deputy sheriff. [Italics added.] (Hanna v. County of Los Angeles, supra, 102
Cal.App.4th, 894-895.)

c) The County may challenge the Board of Retirement’s grant of an
application for disability retirement.

In addition to the county having standing under Government Code section 31725 to
challenge the Board of Retirement's denial of a disability retirement pension, it has
standing to challenge the grant of a disability retirement under Code of Civil Procedure
section 1094.5. (County of Alameda v. Board of Retirement (Carnes) (1988) 46 Cal.3d
902, 907-909 [251 Cal.Rptr. 267, 760 P.2d 464].)

End comment.
R. In the event of the death of the member or the deceased member’s survivor
Associations’ comment

In the case of the death of a member or a deceased member’s survivor, rights may exist
in a nominated beneficiary, one entitled to a survivor’s allowance, and/or the deceased
member’s or deceased survivor’s estate. When the member dies before a claim to
service-connected disability retirement benefits is made or resolved, beneficiaries,
survivors, and/or the member’s estate may each have rights to greater allowances if the
member is determined to have been incapacitated or died as a result of a service-
connected injury. A person entitled to payment as a designated pension beneficiary
may also be the beneficiary entitled to a survivor’'s allowance on the death of a member
or the death of a survivor of the deceased member, and that person may also be the
beneficiary of the deceased member’s or deceased survivor’'s estate. But when they
are not the same people, mapping out who is entitled to what, and who has standing to
request an administrative hearing, is important. For example, the right of a person
entitled to a survivor’s allowance under Government Code sections 31781.1 and
31781.3 supersedes the right of a person nominated as a beneficiary. See the
discussion, below, at Section I, R, 2, a), (1) and Section |, R, b), (2), (b), [7].

The CERL provisions governing the interests of parties are not uniform among the 20
retirement associations operating under the CERL of 1937. Certain provisions are not
applicable to an association unless the county’s Board of Supervisors has adopted
them. Given the parochial nature of the law, this writer felt that it was best to simply
point out that the issues arise and let the reader investigate the law applicable in an
individual county. Determining which statutes have been adopted by which boards of
supervisors is beyond the writer’s resources, and a comprehensive statement of the law
that would cover each association is beyond the scope of this document. However,
expansion of the Resource’s treatment of the topic has been requested and will be
attempted.
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This section of the Resource is intended to cover the general design of the law with
respect to disability retirement pensions and survivors’ allowances. The reader should
bear in mind that the writer is an attorney for LACERA and has access to information
about what statutes the Board of Supervisors of the County of Los Angeles has
implemented. The coverage here has a bias toward the benefits available to LACERA'’s
members, survivors and beneficiaries. We recommend that the reader use the
discussion which follows as a guide, but refer to the resolutions and ordinances
adopting specific statutes in his or her particular county for the precise definition of
benefits available to survivors and beneficiaries. As indicated in the Prefaces, we
request that the reader advise us of differences in another association’s treatment of the
issues so that they can be addressed in future editions of the Resource.

The comments in this section address some of the rights and duties with respect to
disability retirement allowances and survivor allowances under Articles 7.5 through 12
of the CERL of 1937. While there are references to Articles 1.4, 15.5, 15.6, and 16, and
statutes contained in those articles, there is no attempt here to discuss the ramifications
of the provisions of those articles, or any other county-specific provisions in any detail.

End comment.
1. Summary of benefits available to a survivor.

A more detailed description of the benefits available following the death of a member
under key Government Code sections is set forth below in Section I, R, 2, b). This
summary is a brief overview. Note that not all code sections and not all provisions of
each code section are included in the summary. For instance, provisions relating to the
eligibility of the member’s children (unmarried to age 18 and through age 21 if enrolled
in an accredited school) are repeated throughout Articles 11 and 12 and are omitted
from the summary simply to avoid repetition.

a) Where the member’s or survivor’s death occurs after retirement and,
at the time of retirement, the member had selected one of the
optional settlements under Article 11 (Gov. Code 88 31760, 31760.5-
31765.2), the member’s selection defines what benefits are payable
following the member’s death.

If a member selects one of the optional settlements under Article 11, the member not
only selects the pension allowance he or she will receive, but solidifies the kind of
benefit that will be paid to eligible persons who survive the member or to his or her
estate. Statutes that provide survivors with choices about how the survivors’ benefit will
be paid (lump sum, annuity, or a combination) following death of a member after
retirement are applicable only where the member did not select an Article 11 optional
settlement at the time of retirement. The optional settlements include,

Section 31760.5 [Unmodified+Plus Option; spouse must have been married to
member at least one year prior to retirement; allows for increase of the allowance
to be paid to the surviving spouse, with concomitant decrease in the allowance
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paid to the member, based on the life expectancy of the member’s spouse, so
that there is no additional cost to the system resulting from the increased
survivor’s allowance.

Section 31761 [optional settlement 1; member elects to receive retirement
allowance for life, but if member dies before receiving the amount of member’s
contributions, the balance is paid to member’s estate or person member
nominates who has an insurable interest in member’s life]

Section 31762 [optional settlement 2; member elects to receive retirement
allowance for life and thereafter 100% of the retirement allowance continues to
be paid to a person member nominates who has an insurable interest in
member’s life]

Section 31763 [optional settlement 3; member elects to receive retirement
allowance for life and then one-half of retirement allowance paid to person
member nominates who has an insurable interest in member’s life]

Section 31764 [optional settlement 4; member elects to receive retirement
allowance for life and then other, customized benefits, approved by the board of
retirement on advice of the actuary and which will not place an additional burden
on the retirement system, to the persons nominated by the member who have an
insurable interest in member’s life]

Section 31782 [where member has elected optional settlements 2 through 4,
member may not revoke the choice of beneficiary and rename another]

Section 31764.5 [(where adopted) where member has selected any one of
optional settlements 2 through 4, member may have allowance reduced so that,
in the event the named beneficiary predeceases the member, member’s
allowance returns to the amount member would have received if the allowance
was unmodified; board of retirement and actuary must conclude there is no
additional financial burden placed on the retirement system]

Section 31764.6 [optional settlement 5 (where adopted) retired member may
elect to reduce his or her allowance and designate his or her spouse (who is not
otherwise eligible to receive a survivor’'s allowance) to receive a survivor’s
allowance, where no additional burden will be placed on the retirement system]
Section 31764.7 [(where adopted) where member elects the terms of Section
31764.6, member may have allowance reduced so that, in the event the named
beneficiary predeceases the member, member’s allowance returns to the amount
member would have received if the allowance was unmodified; board of
retirement and actuary must conclude there is no additional financial burden
placed on the retirement system]

Sections 31810 and 31811 [“Level Income Option” (aka “Pension Advance
Option”) although nominally an “option,” it is not an optional settlement under
Article 11; upon death of a member who selected the level income option, the
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options available to those surviving the member are based on the unmodified
allowance the member would have received if the member had not selected the
level income option (see the discussion in the next section); member who retires
on a years-of-service and age pension before age 62 and is fully vested in the
social security system, may select a retirement option that coordinates the
retirement allowance and the expected social security allowance. Under this
option, the association advances the retirement allowance, increasing the
monthly amount to reflect the anticipated social security allowance the member
will receive when he or she becomes eligible at age 62. Once the applicant
starts receiving social security payments, the association's payment is reduced
by the equivalent actuarial values, allowing the association to recoup the
advances. This option is only available to one who retires for service and is not
available to a member who retires for disability. If a member retires using the
level income option, and is later successful in establishing entitlement to a
nonservice-disability retirement pension, the disability retirement allowance may
be less than the level income option allowance. In that case, it may be to the
member's benefit not to retire for disability, but be satisfied with the level income
option allowance, because a disability retirement pension awarded after a
retirement for years of service and age using the level income option may create
a debt to the association that the applicant must repay.

b) Where the member’s death occurs before retirement but the member
was eligible to retire, or where the member’s death occurs after
retirement and at the time of retirement the member did not select
one of the optional settlements under Article 11, those surviving the
member have a number of choices.

Where the member dies before retirement, but the member was eligible to retire under
various Government Code sections specified, or where the member dies after
retirement and at the time of retirement the member did not select one of the optional
settlements under Article 11, but took an unmodified pension allowance instead, a
person qualifying for a survivor’'s allowance will have a choice of various settlements
which we categorize here as (1) lump sum, (2) annuities, (3) combinations of lump sum
and annuity payments and, certain cases, (4) special benefits. Note that a single code
section may provide for methods of payment under more than one category:

(1) Alump sum

Section 31781 defines the “Death Benefit” as consisting of (a) the member’s
accumulated contributions, and (b) an amount from contributions by the county or
district equal to one-twelfth of the annual compensation earnable by the member in the
twelve months before death, multiplied by the number of completed years of service, not
to exceed 50% of such annual compensation.

Section 31781.01 [defines the death benefit for Contra Costa County, Tier Two only;
member’s accumulated contributions, plus $2000, offset by any lump sum death
payment under federal Social Security Act].
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Note: Sections 31781 and 31781.01 define the elements of the Death Benefit. They do
not expressly state how it is to be paid, although these sections have been construed as
providing authority to make a lump sum payment.

Section 31784 [installment payments; a person to whom the whole or part of the death
benefit is payable may elect to receive all or part thereof paid over a period not exceed
10 years, plus interest on the unpaid portion; if person dies before all installment
payments are made, to his or her estate or the person entitled to his or her property].

Section 31780 [death before retirement while in service or while continuously
incapacitated for duty following discontinuance of service or within one month after
discontinuance of service unless member’s accumulated contributions have been
withdrawn; survivor, nominated beneficiary, or the member’s estate may be paid a lump
sum if there is no election from a number of annuity options: [a] Section 31765 —
optional settlement 3 pursuant to Section 31763; [b] Section 31765.1 — unmodified 60 to
65% allowance; [c] Section 31765.11 — Contra Costa County Tier Two only, 60%
unmodified allowance; [d] Section 31781.1 — optional allowance after in-service death of
one entitled to nonservice-connected disability retirement allowance; 60 to 65%
allowance; [e] Section 31787 — optional allowance of 100% of retirement allowance after
in-service death of one who would have been entitled to service-connected disability
retirement allowance. If no election is made, and there is no survivor under Articles
15.5 or 16 then payment is made in a lump sum to the person the member nominated; if
no election is made and a parent but no other is entitled to a survivor’s allowance under
Articles 15.5 or 16, and surviving spouse or child is designated as beneficiary (note
spouse may be “deemed” to have been designated (Section 31458.2)), payment of a
death benefit lump sum to the surviving spouse or child; if there is no surviving spouse
or child, payment is made to such person as the member nominated by written
designation filed with the board before the member’s death; if there is no election and
no person entitled to a survivor’s allowance, the death benefit is paid to the member’s
estate]

(2) An annuity
In lieu of the death benefit, an annuity under one of the following sections:

(@) Death before retirement where the member was eligible to
retire

Section 31765 [(LACERA calls this the “Fifth Optional Death Benefit”) death of member
eligible to retire in circumstances in which a death benefit under Article 12 is payable,
member designated as beneficiary his or her spouse who survives member by not less
than 30 days (note spouse may be “deemed” to have been designated (Section
31458.2)); spouse may elect to receive same allowance as member would have if
member retired and selected an optional settlement 3 (Gov. Code, 8 31763 [one-half of
member’s retirement allowance]); spouse may elect to receive in a lump sum payment
all or part of the member’s accumulated additional contributions, but the sum will not be
included in the calculations of the annuity]
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Section 31765.1 [(LACERA calls this the “Fourth Optional Death Benefit”) death of a
member eligible to retire for service under Article 8, or safety service under Article 7.5 or
8.7; spouse must have been designated as beneficiary (note spouse may be “deemed”
to have been designated (Section 31458.2)); spouse may elect to receive an allowance
equal to 60% of the unmodified retirement allowance the deceased member would have
received (65% in Los Angeles County (Gov. Code, 8§ 31765.2)). Section 31765.1 also
provides the surviving spouse with an option to receive all or any part of the member’s
accumulated additional contributions in a lump sum, but that sum will not be included in
the calculations of the annuity]

Section 31780 [where the member would have been entitled to retire under various
code sections set forth in the section and death occurs before retirement while in
service or while continuously incapacitated for duty following discontinuance of service
or within one month after discontinuance of service unless member’s accumulated
contributions have been withdrawn; surviving spouse or child may elect from a number
of annuity options. See the more detail summary of Section 31780, above, under
“Lump Sum.”]

Section 31781.1 [(LACERA calls this the “First Optional Death Benefit”) death before
retirement where member would have been entitled to a nonservice-connected disability
retirement (impliedly requires five years of service); surviving spouse may, instead of
the death benefit under Sections 31780 and 31781, elect to receive a 60% continuance
(65% in Los Angeles County (Gov. Code, 8 31765.2)].

Section 31781.2 [(LACERA calls this the “Second Optional Death Benefit”) death before
member reaches minimum retirement age, where member had more than 10 years of
service, surviving spouse may, instead of receiving the death benefit in cash, elect to
leave the death benefit on deposit until the earliest date member could have retired had
he or she lived and then receive an unmodified 60% continuance (65% in Los Angeles
County (Gov. Code, 8§ 31765.2) under Section 31765.1 (or Section 31765.11 in Contra
Costa County, Tier Two). Note: Section 31781.2 also contains an option of a
combination lump sum and an annuity. See below.]

Section 31787 [death before retirement for service-connected disability; survivor’s
allowance is equal to the allowance the member would have received if member retired
for service-connected disability.]

(b) Death after retirement on an unmodified pension allowance

Section 31760.1 [death after retirement for years of service and age or nonservice-
connected disability; 60% continuance; surviving spouse must have been married to
member one year before retirement; in Los Angeles County, continuance is 65% (Gov.
Code, 8§ 31760.12); if no surviving spouse to eligible children; if member’'s accumulated
normal contributions exceed total pension allowance payments made, excess to
designated beneficiary. For safety members, see Section 31785 and 31785.1, below.]
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Section 31760.2 [where adopted; similar provisions to those in Section 31760.1, but
surviving spouse must have been married to the member for two years prior to the date
of death, not retirement, and must be 55 years of age on the date of death. For safety
members, see Section 31785.1, below.]

Section 31760.11 [Contra Costa County Tier Two only; similar to Section 31760.1 but in
addition, 20% continuance for each child up to 100% continuance for the family]

Section 31785 [death of safety member after retirement for years of service or
nonservice-connected disability; 60% continuance (65% in Los Angeles County (Gov.
Code, 8§ 31785.4); surviving spouse must have been married to member for one year
before retirement; no provision for distribution of excess member contributions]

Section 31785.1 [(where adopted) death of safety member after retirement for years of

service and age or nonservice-connected disability; 60% continuance; surviving spouse
must have been married to the member for two years before death, not retirement, and

have attained 55 years of age.

Section 31786 [death of any member after retirement for service-connected disability;
100% of allowance continues to survivors; surviving spouse must have been married to
member before retirement, but marriage need not have been for a year before
retirement; no provision for distribution of excess member contributions]

31786.1 [where adopted; similar to Section 31786.1; death after retirement for service-
connected disability; surviving spouse must have been married to decedent for two
years before death and attained 55 years of age]

(3) A combination of a lump sum and an annuity

Section 31765, supra, [death before retirement of member eligible to retire in
circumstances in which a death benefit under Article 12 is payable, member designated
as beneficiary his or her spouse who survives member by not less than 30 days (note:
spouse may be “deemed” to have been designated (Section 31458.2)); spouse may
elect to receive same allowance as member would have if member retired and selected
an optional settlement 3 (Gov. Code, 8§ 31763 [one-half of member’s retirement
allowance])); spouse may elect to receive in a lump sum payment all or part of the
member’s accumulated additional contributions, but the sum will not be included in the
calculations of the annuity]

Section 31765.1, supra, [death of a member eligible to retire for service under Article 8,
safety service under Article 7.5 or 8.7; spouse must have been designated as
beneficiary (note: spouse may be “deemed” to have been designated (Section
31458.2)); spouse may elect to receive an allowance equal to 60% of the unmodified
retirement allowance the deceased member would have received. Section 31765.1
also provides the surviving spouse with an option to receive all or any part of the
member’s accumulated additional contributions, but that sum will not be included in the
calculations of the annuity]
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Section 31781.2, supra, [death before member reaches minimum retirement age, where
member had more than 10 years of service, surviving spouse may elect to leave the
amount of the death benefit on deposit until earliest date member could have retired
had he or she lived and at that time receive the allowance under Section 31765
(optional settlement 3, Gov. Code, 8§ 31763 [50% continuance plus accumulated
additional contributions in a lump sum] or an unmodified retirement allowance under
Section 31765.1 or Section 31765.11 (Contra Costa County), plus all or some of the
member’s accumulated additional contributions in a lump sum, the lump sum not to be
included in the calculation of the annuity to the surviving spouse (Gov. Code, § 31765.2)
under Section 31765.1]

Section 31781.3 [(LACERA calls this the “Third Optional Death Benefit”) death before
retirement after five years of service or from a service-connected injury; surviving
spouse may elect instead of the death benefit under Section 31781 or the life annuity
under either Section 31781.1 (death before retirement where member would have been
entitled to a nonservice-connected disability pension; 60-65% continuance) or Section
31787 (death before retirement where the member would have been entitled to a
service-connected disability pension) a lump sum, as defined, but not to exceed 50% of
member’s annual compensation as defined, plus an annuity under either Section
31781.1 (nonservice-connected) or Section 31787 (service-connected), less, on a
monthly basis, the actuarial equivalent of the lump sum based on the life of the spouse]

Section 31781.31 [Contra Costa County Tier Two only; similar to Section 31781.3, but
member must have had 10 years of service or have died as a result of a service-
connected injury]

(4) Special death benefits
See the additional discussion of this topic below at Section I., R., 2., (c), (2).
(@) Funeral expenses

Section 31783 [Where nominated beneficiary cannot be found or is the deceased’s
estate, the board may pay the undertaker all or a portion of the death benefit, but not
more than is shown in a sworn itemized statement. Such payment is a full discharge of
the association for the amount paid.

(b) Special benefits for children and surviving spouses of
certain public safety employees who suffer a service-
connected death in the performance of duty or who die as a
result of an accident caused by external violence or
physical force

Section 31787.5 [special death benefits for children; surviving spouse of member in
active law enforcement or fire suppression or any other class as the retirement board
shall fix, but not those described in Section 31469.2 (local prosecutor, public defenders
and their deputies, or public defender investigator); where member is killed in the
performance of duty or who dies as a result of an accident caused by external violence
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or physical force, incurred in the performance of duty, who is entitled to receive a death
allowance under Section 31787 (service-connected death; 100% of allowance member
would have received); additional percentage of the allowance under Section 31787:
25% for one child; 40% for two children’ 50% for three or more children, but no more
than the maximum payable by a tax-qualified pension plan under the Internal Revenue
Code (26 U.S.C.A. § 401, et seq.); if surviving spouse does not have custody of
children, payment is made to person with custody.

Section 31787.6 [surviving spouse of a safety member who dies in circumstances
covered by Section 31787.5 shall be paid an additional one-time lump sum equal to the
annual compensation earnable by the decedent based on the monthly rate of
compensation on the date of death. Those members described in Section 31469.2
(local prosecutor, public defenders and their deputies, public defender investigator) are
expressly excluded from this section.

(c) Special lump sum payment for Santa Barbara Plan 2

Section 31486.7 [Santa Barbara Plan 2 only; death before retirement; one month of final
compensation (three-year average compensation earnable) for each year of service up
to six months paid to designated beneficiary]

(d) Survivor’s entitlement to additional benefits on death of
member while performing qualified military service

Section 31485.17 [In accordance with Section 401(a)(37) of Title 26 of the United States
Code, if a member dies while performing “qualified military service,” as defined in
Section 414(u) of Title 26 of the United States Code (meaning any service in the
uniformed services as defined in chapter 43 of Title 38, United States Code, sections
4301, et seq.]) by any individual if he or she is entitled to reemployment rights under
such chapter with respect to such service, the survivors of the member shall be entitled
to any additional benefits that would have been provided under the retirement system
had the member resumed his or her prior employment with an employer that
participates in the system and then terminated employment on account of death;
"additional benefits" do not include benefit accruals relating to the period of qualified
military service (editor’s note: consider that the member returned to county or district
service the day before the date of death); the death of the member or former member
while performing qualified military service shall not be treated as a service-connected
death or disability; but service for vesting purposes shall be credited to a member who
dies while performing qualified military service for the period of his or her qualified
military service; section 31485.17, effective January 1, 2011, applies retroactively to
deaths occurring on or after January 1, 2007]

(e) Los Angeles only — death resulting from military service
while on military leave from county or district job, surviving
spouse entitled to the combined benefit under Section
31781.3 regardless of length of service.
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Section 31720.4 [Los Angeles county or districts only upon adoption by Board of
Supervisors or governing body of district; surviving spouse of member who dies as a
direct consequence and result of injury arising out of and in the course of military
service while on military leave from county or district shall be entitled to the combined
benefit under Section 31781.3 regardless of the member’s years of county or district
service at the time of death; as of this writing, the Board of Supervisors has not passed
a resolution adopting the provisions of Section 31720.4]

(f) Counties of the seventh class only — for purposes of
Section 31787, in the case of a service-connected death of
a safety member before retirement, compensation on which
survivor’s 100% allowance is calculated is increased when
compensation for active members is increased.

Section 31787.65 [In the case of a service-connected death of a safety member in a
county of the seventh class, the compensation on which the surviving spouse’s or
eligible child’s allowance under Section 31787 is calculated is increased when
compensation for active members in the same job classification is increased; increases
stop with the earlier of (1) the death of the surviving spouse or eligible children or (2) the
deceased member’s 50th birthday; not operative until the board of supervisors by
resolution adopts the provisions of the section]

c) Where the member dies as aresult of a nonservice-connected injury
or illness and the member would not have qualified for a nonservice-
connected disability retirement for want of five years of service, the
survivors, beneficiaries, or estate qualify only for the basic death
benefit

Section 31780 [establishes liability for the basic death benefit to a designated
beneficiary (subdivisions (b) and (c)) or if there is no designated beneficiary, to the
deceased member’s estate (subdivision (d)]; Section 31781 [death benefit consists of
the member’s accumulated contributions, plus interest (Sections 31591, 31472 and
31472.1) and, from contributions from the county or district, one-twelfth of the annual
compensation earnable by the member during the twelve months preceding his or her
death, multiplied by the number of completed years of service; the additional limitation
that the later piece of the benefit not exceed 50% of the member’s annual compensation
would not apply to one with less than five years of service since the beneficiary of a
member with less than five years of service would receive less than 5/12ths of the
member’'s annual compensation.]

2. Standing to assert disability and survivor allowance claims following
the death of the member and/or the deceased member’s survivor

This section describes benefits provided in Articles 11 and 12 only, except where
otherwise indicated.
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a) General description of standing
(1) Designated or nominated beneficiary
"Beneficiary" is defined in Government Code section 31458 as follows:

"Beneficiary” means any person in receipt of a pension, annuity, retirement
allowance, death benefit, or any other benefit.

The term “beneficiary” is defined as anyone who receives any benefit under the CERL
of 1937. The term technically includes a survivor as well as a person nominated or
designated by the member to receive a benefit. It would also include a retiree receiving
any sort of pension. In the vernacular of the CERL of 1937, the word “beneficiary” is
used as a synonym for “person designated” or “nominated” by the member to receive a
certain kind of benefit. When reference is made to the type of beneficiary who receives
a survivor’s allowance, that person is referred to as a “survivor.” Use of the term
“beneficiary” to describe a one who is entitled to a survivor’s allowance, although
precise, may cause confusion.

A nominated beneficiary is one designated or nominated, or “deemed nominated” (Gov.
Code, § 31458.2) by the member or the recipient of a survivor’s allowance to receive
the following types of benefits in the event of the member or survivor’s death:

(@) Undistributed member contributions are distributed to the
deceased member’s designated beneficiary or the
deceased member’s deceased survivor’s designated
beneficiary

The accumulated and undistributed contributions of a deceased member who retired for
years of service and age, or for nonservice-connected disability, are paid to the person
or persons nominated by the member in the event the member dies with no survivor
who is entitled to receive a continuing allowance. (Gov. Code, 8§ 31760.1, third
paragraph; Gov. Code, § 31760.11, fifth paragraph: special statute for Contra Costa
County; or, where adopted, Gov. Code, 8§ 31760.2, subdivision (d). Also, Gov. Code, §
31780 [surviving spouse or guardian of a eligible child elects to receive the death
benefit paid as provided in Gov. Code § 31765 [ providing for payment of an optional
settlement 3 allowance under Section 31763, plus a choice to receive in a lump sum the
member’s additional accumulated contributions]].) In Santa Barbara, following the
death of a retired Plan 2 participant, whether for years of service or disability,
accumulated and undistributed member contributions are paid to the person or persons
designated by the deceased participant. (Gov. Code, 8§ 31486.6, subdivisions (a) and

(b).)

The Court of Appeal in In re Marriage of Cramer (1993) 20 Cal.App.4th 73, 76-77 [24
Cal.Rptr.2d 372] explained the workings of Section 31760.1 as follows:

As the designated beneficiary of decedent under decedent's retirement plan,
appellant was entitled to receive any amounts paid into the retirement plan which
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exceeded the benefits which had been paid out by the time of decedent's death.
(See Gov. Code, § 31760.1, quoted infra at fn. 1 [fn. omitted].) That excess
would have included appellant's community property contribution.

Here, however, appellant has acquiesced in the court's statement at trial that
“[Alpparently the evidence is in this case there was no excess, and, therefore,
although [appellant] was designated as beneficiary, there is nothing to be paid
under the provisions of [Government Code section 31760.1].” There is therefore
no claim by appellant that she is entitled to reimbursement of her community
contribution other than in the form of survivor benefits.” (In re Marriage of
Cramer, supra, 20 Cal.App.4th, 76-77.)

The Cramer court also held that an ex-spouse does not qualify as a spouse who would
be entitled to a survivor’s allowance under Government Code section 31760.1, even in
a case, such as Cramer, where the decedent did not remarry after the divorce.
(Cramer, p. 78.)

(i) Where the member failed to designate a beneficiary,
the surviving spouse may be deemed to have been
nominated.

Government Code section 31458.2 provides that a surviving spouse is deemed to have
been nominated as the deceased member’s beneficiary if the member failed to actually
designate one. The spouse must take steps to establish himself or herself as the
member’s spouse. Section 31458.2 provides,

If, after December 31, 1957, and either before or after retirement a member dies
leaving a spouse and has not designated a beneficiary, and, prior to the payment
of any portion of the death benefit, such spouse files with the board written
evidence, satisfactory to the board, that she or he is the surviving spouse and the
date of the marriage, such surviving spouse shall be deemed, for the purposes of
this chapter, to have been nominated as the beneficiary by such member.

Associations’ comment

Section 31458.2 was a legislative response to Wicktor v. County of Los Angeles (1956)
141 Cal.App.2d 592 [297 P.2d 115] in which the Court of Appeal held that nomination of
a beneficiary required an affirmative act by the member and that the plaintiff widow’s
relationship with the decedent was not a substitute for the member’s designation of a
beneficiary.

In the case of a post-retirement death, with or without a survivor entitled to a continuing
allowance, the deceased member’s and the deceased member’s deceased survivor’s
designated beneficiaries are also entitled to receive payment of any retirement
allowance that was payable to the deceased member or the deceased member’s
survivor. This would include, not only any accrued or “earned” but unpaid pension
allowance, but also, arguably, the disability retirement increment of the retirement
pension allowance that was not paid to the decedent because the issue of disability and
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service-connection was in dispute and unresolved when the member died. (Gov. Code,
§ 31452.7.) See discussion, below, with respect to an estate.

End comment.

(b) Where member having taken a deferred retirement dies
before the effective date of the retirement, member’s
accumulated contributions are paid to designated
beneficiary or to member’s estate.

Government Code section 31702.

(c) Additional and special death benefits are distributed to
persons designated by the member.

Additional lump sum statutory death benefits ranging from $250 to $5,000, payable to
persons designated by the member, are authorized if a board of supervisors adopts the
provisions of a particular statute. (Gov. Code, 88 31789-31789.5.) Government Code
sections 31790 and 31791, authorizing the Board of Supervisors of the County of Los
Angeles to set amounts of special lump-sum payments and extend to age 23 the
survivor allowance for students, have not been adopted.) The Board of Supervisors of
the County of Los Angeles adopted Sections 31789.1 (1983; $750) and Section
31789.3 (1997; $5000), each section authorizing payment to the member’s estate or the
beneficiary nominated by written designation.

(d) Payments may be made to an ex-spouse during the lives of
the member and the member’s surviving spouse

Payments from the system, including a portion of a surviving spouse’s allowance as
defined in a court order, (i.e., a domestic relations order (“DRQO”) or qualified domestic
relations order (“QDROQO” [pronounced “quad-roe”])) may be paid to an ex-spouse or,
after the ex-spouse’s death, to a beneficiary or beneficiaries, nominated by the ex-
spouse, to receive such payments until the death of the member or the deceased
member’s surviving spouse. (Gov. Code, § 31458.3 [County of Los Angeles, only];
Gov. Code, § 31458.4 [where adopted].) Effective January 1, 2009, “If there is no
designated beneficiary, payment shall be made to the estate of the ex-spouse.” (Gov.
Code, § 31458.3, subd. (a), second sentence; Gov. Code, § 31458.4, subd. (a), second
sentence [where adopted].)

(2) Survivor

The term “survivor” is not defined in the CERL of 1937. “Survivor” is used in the
vernacular of the CERL of 1937 to refer to a beneficiary who is paid a survivor’s
allowance following the death of a member. A “survivor” is a beneficiary who has a right
to receipt of an allowance in his or her own right, either as a result of having been
nominated or designated by the member to receive a continuing allowance or as a
result of being in a status that is favored by a statute, such as being a surviving spouse
or eligible child, as opposed one who succeeds to a claim that was, or could have been,
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asserted by the deceased member during his or her life. Survivors include the
following:

1. A beneficiary, nominated by a member who at the time of retirement
elected one of the optional settlements under Article 11, to receive a
benefit after the death of the retired member.

2. A surviving spouse (Gov. Code, § 31780, subd. (a)) including, in counties
adopting Article 15.5 of the CERL of 1937, a spouse who is caring for a
member’s minor children, and a divorced former spouse who received not
less than half of his or her support from the decedent. (Gov. Code,

§ 31842.)

3. Surviving dependent children to age 18 or date of marriage, whichever
occurs first, or until age 22 if enrolled full-time as a student in an
accredited educational institution. (See Gov. Code, 88 31760.1,
31760.11, 31760.2, 31760.5, 31765, 31765.1, 31765.1131781.1-31787.5.)
A child eligible to receive a survivor benefit under Sections 31760.1,
31781.1, 31786 or 31787 shall be considered unmarried if the child is not
married as of the date the member dies, even if the child was previously
married. However, if the child subsequently marries, the survivor’'s benefit
terminates. (Gov. Code, § 31780.1.)

4. A surviving domestic partner as defined in Government Code section
31780.2 (Section 31780.2 not applicable where death occurs on or after
January 1, 2009. (Gov. Code, § 31780.2, subd. (d).) Where the death
occurs on or after January 1, 2009, surviving domestic partner is accorded
all the rights of a widow or widower under the provisions of California
Domestic Partnership Act of 2003, enacted in Chapter 431 of the Statutes
of 2003, Family Code section 297.5.)

5. Parent of the deceased member (Gov. Code, § 31844), in counties
adopting Article 15.5 of the CERL of 1937. The parent must be 62 years
of age or older; must have received half of his or her support from the
member; and must not have remarried since the member’s death.

The right of a survivor to select, instead of one of the annuity and/or lump sum optional
death benefits under Government Code section 31780 or the lump sum death benefit
under Government Code section 31781, an optional death allowance consisting of a
straight annuity under Section 31781.1 (death before retirement for nonservice-
connected reasons where decedent would have been entitled to a nonservice-
connected disability retirement pension), or a combination of a lump sum and a reduced
annuity under Section 31781.3, is superior to that of a designated beneficiary. (Gov.
Code, § 31781.1, subdivision (f) provides expressly that survivor’s rights supersede
those of a beneficiary nominated by the deceased member; Fatemi v. Los Angeles
County Employees Retirement Assn. (1994) 21 Cal.App.4th 1797, 1800 [27 Cal.Rptr.2d
105] [Legislature’s intent in enacting Section 31781.3, providing for a survivor’s election
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of combination of a lump sum payment and reduced annuity was to provide a benefit in
addition to options in Section 31781.1 and it was not necessary to repeat in Section
31781.3 the provision that the survivor’s rights superseded those of a named
beneficiary]. The Fatemi opinion is discussed in more detail below.)

Under Government Code section 31780.2, applicable in counties that have adopted the
section, where the death occurs before January 1, 2009 (Gov. Code, § 31780.2, subd.
(d)), in the case of a surviving domestic partner where the decedent left at least one
child who is eligible for a survivor’s allowance, the child or children are entitled to the
entire survivor’s allowance to the exclusion of the domestic partner. When there is no
child eligible for a survivor’s allowance or where surviving children attain the age at
which they are no longer eligible for a survivor’s allowance, the domestic partner then
becomes eligible to receive the same survivor’s allowance that a surviving spouse
would have been entitled to receive. If the surviving child or children elect to receive a
lump sum, the domestic partner shares equally with the children. Where the death
occurs on or after January 1, 2009, the rights of the surviving domestic partner are the
same as for a widow or widower. (Fam. Code, § 297.5.)

(3) Estate
(@) General rules

The general rule for deaths, before or after retirement, is that a deceased member’s
unresolved claims to retirement benefits, including the nonservice-connected or service-
connected disability retirement increment of a retirement allowance, and a claim that the
application should be deemed filed on the day following the member’s last receipt of
regular compensation (Gov. Code, § 31724), survive in the member’s estate. (See
Code Civ. Proc., § 377.10, et seq.)

Code of Civil Procedure section 377.20 provides,

(a) Except as otherwise provided by statute, a cause of action for or against a
person is not lost by reason of the person's death, but survives subject to the
applicable limitations period.

(b) This section applies even though a loss or damage occurs simultaneously
with or after the death of a person who would have been liable if the person's
death had not preceded or occurred simultaneously with the loss or damage.

An estate may also have a right to receive payment under a CERL of 1937 statutory
provision. (See Gov. Code, 88 31761 [under optional settlement 1, member may direct
payment to estate if member dies before receiving in annuity payments the amount of
member’s accumulated contributions]; 31780 [death benefit payable to deceased
member’s estate if there is no election of various annuity options, and there is no person
entitled to a survivor’s allowance under Articles 15.5 or 16, and the member has not
nominated a beneficiary]; 31784 [where death benefit is paid in installments and person
to whom payable dies before all installments are paid, to his or her estate or person
entitled to receive his or her property].)
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(b) Distinguishing rights of survivors, beneficiaries and an
estate

(i) Pre-retirement death

The general rule is that, where the member dies before retirement with an unresolved
disability retirement claim, the right to the disability retirement allowance increment that
accrued while the member was alive is not held by the beneficiary designated to receive
the member’s undistributed accumulated contributions, even when there is no person
entitled to a continuing allowance, because the beneficiary’s right is to the member’s
accumulated and undistributed contributions, not to the annuity (Gov. Code, 8§ 31457) or
pension (Gov. Code, § 31471) that make up a retirement allowance (Gov. Code,

§ 31473). Note that Government Code section 31452.7, subdivision (a), applies only to
post-retirement deaths.

(i) Post-retirement death

In the case of a post-retirement death of a member who has an unresolved disability
retirement claim, the claim to the unpaid disability increment of the retirement allowance
is not held by one who is entitled to a survivor’s allowance because the survivor’s rights
do not arise until the death of the member, or preceding survivor, and they are limited to
the survivor’s allowance that follows the member’s death, or deceased member’s
survivor’'s death

One who is entitled to a survivor’'s allowance does not have a right defined by statute to
“earned,” that is accrued, but unpaid retirement allowances of a member who dies after
retirement or to the earned but unpaid survivor allowances of a preceding survivor. The
right to earned but unpaid retirement allowances is held by the retiree’s designated
beneficiary. (Gov. Code, § 31452.7, subd. (a).) In the event the member dies, either
before or after retirement, leaving a spouse and has not designated a beneficiary, the
surviving spouse shall be deemed to have been nominated as the beneficiary if, before
payment of any portion of the death benefit, the surviving spouse submits proof of her
status as the surviving spouse and the date of the marriage. (Gov. Code, § 31458.2.)
Upon the death of the deceased member’s survivor, “earned” but unpaid allowances
that would have been paid to that survivor are to be paid to the survivor’s designated
beneficiary. (Gov. Code, 8 31452.7, subd. (b).) This is the rule, notwithstanding that
there is a succeeding survivor, as where the surviving spouse dies and she leaves at
least one eligible child. See the further discussion of Section 31452.7, below.

One entitled to a survivor’'s allowance may have the same interest that the member had
in establishing that the member was permanently incapacitated and that the incapacity
was due to a service-connected injury or illness because the survivor’s allowance may
be greater if either or both of those facts are established. A survivor may also be a
designated pension beneficiary, and/or a beneficiary of the decedent’s estate, and may
have an interest in the disability pension increment by virtue of being in either or both
types of status. But a person’s interest in the disputed disability pension increment that
accrued, but was not paid, while the member was alive derives, if at all, from the
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person’s status as one who is a beneficiary of the member’s estate, not by virtue of the
person’s status as a survivor entitled to a continuing allowance. There is an argument
that when the member dies after retirement but before a disability retirement claim is
resolved, the member’s designated beneficiary has a right to the disability increment of
a retirement allowance (Gov. Code, § 31452.7 [“Upon the death of any member after
retirement any retirement allowance earned but not yet paid to the member shall,
notwithstanding any other provision of law, be paid to the member’s designated
beneficiary’]; Gov. Code, 8§ 31458.2 [in a case of death before or after retirement, where
the member did not designate a beneficiary, the surviving spouse may be deemed to be
the nominated beneficiary]). The opposing view is that Section 31452.7 only authorizes
payment to the beneficiary of those benefits in line for payment to the member as of the
date of the member’s death, not payments that may later become payable when the
dispute is resolved.

(c) Where ex-spouse failed to designate a beneficiary to
receive a part of the member’s allowance during the lives of
the member and the member’s spouse, upon the death of
the ex-spouse, payment goes to the ex-spouse’s estate.
(Effective January 1, 2009 for Los Angeles and other
counties, where adopted.)

Effective January 1, 2009, in Los Angeles County (Gov. Code, 8§ 31458.3) and in any
other CERL of 1937 county where the Board of Supervisors has adopted the provisions
of Government Code section 31458.4, where an ex-spouse is entitled to part of an
allowance during the lives of the member and the current spouse pursuant to a court
order, if the ex-spouse did not designate a beneficiary to receive the allowance after his
or her death, the ex-spouse’s allowance is to be paid to the ex-spouse’s estate.

(d) Government Code section 31452.7 — post-retirement death
— payment of accrued but undistributed retirement
allowances to designated beneficiary.

In 2000, the Legislature enacted Government Code section 31452.7, (SB 2008)
effective January 1, 2001, which provides as follows:

@) Upon the death of any member after retirement, any retirement allowance
earned but not yet paid to the member shall, notwithstanding any other provision
of law, be paid to the member's designated beneficiary.

(b) Upon the death of any person receiving a survivor's allowance under this
chapter, any allowance earned but not yet paid to the survivor shall,
notwithstanding any other provision of law, be paid to the survivor's designated
beneficiary.

The Legislative Counsel’s Digest provided the following explanation for SB 2008:

The existing County Employees Retirement Law of 1937 provides for the
payment of allowances to retired members and to survivors, as specified. Under
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existing probate law, upon the death of a retired member or a person receiving a
survivor's allowance, any allowance earned but unpaid as of the date of death
becomes a part of the decedent’s estate.

This bill would provide that, upon the death of a person receiving a retirement or
survivor's allowance, any allowance earned but unpaid as of the date of death
shall be paid to the decedent's designated beneficiary.

Associations’ comment

Those requesting the Legislature to enact Section 31452.7 were attempting to solve a
problem that arose when the final check that would have been paid to the member or
survivor would have to be paid to the deceased member or survivor’'s estate. In many
cases, however, there was no estate, and there were substantial delays while the
decedent’s family processed the forms necessary for the summary probate of the
member or survivor’s final check or probate of the member or survivor’'s entire estate.
Section 31452.7 allowed the retirement association to make the check out to the
member or survivor’s designated beneficiary and avoid the delays associated with
probate.

Notwithstanding the problem Section 31452.7 was written to address, the plain
language of the section arguably appears to apply to the disability retirement allowance
claims that were in dispute as of the retired member’s death, but which are resolved
after the member’s death. If it is determined that the now deceased member or survivor
was entitled to additional allowances related to nonservice-connected or service-
connected disability, Section 31452.7 could be interpreted to require that payment of the
pension allowance’s disability increment, to which it is determined the member had a
right, must be made to the member’s or survivor’s designated beneficiary or
beneficiaries, rather than to the estate.

By its terms, Section 31452.7 does not apply in the case of the death of a member who
was not retired as of the date of death. The unresolved claims to disability retirement
allowances asserted by the deceased member who died before retirement would
survive in his or her estate.

LACERA's position is that, in the case of a pre-retirement death, the designated
beneficiary is entitled to payment of what is in the fund and ready to pay on the date of
death. What becomes due and payable later as a result of a subsequent Board
determination goes to the estate, not the designated beneficiary, because that money
was not due and payable at the time of death. The language of Section 31452.7 does
not change that result. The Section still begins with “Upon the death of any member
after retirement . . .”

End comment.
3. Detail

a) Where death occurs after retirement and the member upon retiring
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selected one of the optional settlements under Article 11, the retiree
binds those who will receive benefits following the retiree’s death.

(1) Where the member selects Optional settlement 1, accumulated
and undistributed contributions are paid to the member’s estate
or a nominated beneficiary having an insurable interest in the
deceased member’s life

The member may elect Optional settlement 1 and receive a retirement allowance for
life, but if the member dies before receiving the amount of his or her accumulated
contributions in annuity payments, the balance is paid to the member’s estate or a
person having an insurable interest in the decedent’s life whom the member nominates
in a writing filed with the board. (Gov. Code, § 31761.) The nomination of the
beneficiary may be revoked at the pleasure of the person who made it and a different
beneficiary may be nominated. (Gov. Code, § 31782.)

(2) Where the member selects Optional settlement 2, a person
nominated by the member is paid a 100% continuance funded
by a reduction in the member’s pension allowance

The member may elect Optional settlement 2 and receive a reduced annuity for life.
After the member’s death, a person nominated by the member receives a 100%
continuance of the pension allowance the member was receiving. The member’s
pension is reduced by the value of the annuity based on the life expectancy of the
beneficiary. (Gov. Code, 8 31762.) Once the member has nominated the beneficiary
under Optional settlement 2, the nomination cannot be revoked. (Gov. Code, 8 31782.)

Associations’ comment

Optional settlement 2 differs from the Unmodified+Plus option available to LACERA
members under Government Code section 31760.5 in that the latter section provides for
a continuance to unmarried children to age 18 and children in accredited schools
through age 21. (Gov. Code, 8§ 31760.5, subds. (a) and (b).) The significant differences
between the options require that retirement administrators give clear advice so that the
member can exercise an informed decision.

End comment.

(3) Where the member selects Optional settlement 3, a person
nominated by the member, and who has an insurable interest in
the life of the member, is paid a 50% continuance funded by a
reduction in the pension allowance

The member may elect Optional settlement 3 and receive a reduced annuity for life.
After the member’s death, a person who has an insurable interest in the member’s life
and who is nominated by the member receives a 50% continuance of the pension
allowance the member was receiving. The member’s pension is reduced by the value
of the annuity based on the life of the designated beneficiary. (Gov. Code, 8§ 31763.)
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Once the member has nominated the beneficiary under Optional settlement 3, the
nomination cannot be revoked. ((Gov. Code, § 31782.)

(4) Where the member selects the Optional settlement 4, other
benefits approved by the board of retirement are paid to a
person who is nominated by member and who has an insurable
interest in life of member, but there must be no additional
burden on the system.

The member may elect Optional settlement 4 and receive a reduced pension for life.
After the member’s death, other benefits approved by the Board of Retirement are paid
to, and throughout the life of, a person or persons who have insurable interests in the
life of the member and are nominated by the member in a writing filed with the Board.
No additional burden on the retirement system is permitted. (Gov. Code, § 31764.)
Once the member has nominated the beneficiary under Optional settlement 4, the
nomination cannot be revoked. (Gov. Code, § 31782.)

Associations’ comment

Members of LACERA may qualify for what is called the “Unmodified+Plus” option under
Government Code section 31760.5. In lieu of the retirement allowance and continuing
survivor’s allowance otherwise payable to the member’s surviving spouse, the member
may have the actuarial equivalent of the retirement and continuing survivor’s allowances
applied so that the member receives a lesser allowance throughout the member’s life
and, after the member’s death, the survivor receives an increased allowance approved
by the board throughout the surviving spouse’s life that amounts to a pension allowance
from 66% to 100% of the adjusted retirement allowance the member is otherwise
entitled to receive. The adjustments made may not place any additional burden on the
retirement system, i.e., the option is cost-neutral.

There is no provision in Section 31760.5 for the payment of accumulated and
undistributed member contributions upon the death of the member or last remaining
survivor of the deceased member.

What can be done under the Section 31760.5, Unmodified+Plus option, including
coverage for minor and in-school children, could also be done under Section 31764
Optional Settlement 4 at the time of the member’s retirement. Optional Settlement 4 is
also cost-neutral. However, LACERA's experience before the Unmodified+Plus option
was added to the CERL of 1937 was that the overwhelming use of Optional Settlement
4 was to make special provisions for both a current spouse and an ex-spouse.

End comment.

b) Where death occurs before retirement or death occurs after
retirement and the member retired on an unmodified retirement
allowance (no optional settlement under Article 11 was selected),
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survivors have a number of choices
(1) The basic “Death Benefit”
Government Code section 31781 defines “death benefit” as follows:
The death benefit shall consist of:
(@ The member's accumulated contributions.

(b)  An amount, provided from contributions by the county or district, equal to
one-twelfth of the annual compensation earnable by the deceased during the 12
months immediately preceding his death, multiplied by the number of completed
years of service under the system, but not to exceed 50 percent of such annual
compensation.

Government Code section 31781.01 provides a different death benefit for members of
the Contra Costa County Employees Retirement Association. In addition to the
member’s accumulated contributions, subdivision (b) provides for a lump sum of $2000
offset by any lump-sum death payment made under the federal Social Security Act.

Associations’ comment

The death benefit includes accumulated interest. (Gov. Code 88 31591, 31472 and
31472.1.) While Sections 31781 and 31781.01 identify the elements of the death
benefit, not how it is paid, the section is construed as providing authority for a lump sum
payment. This construction is consistent with Section 31781.2 [providing that, where
the deceased member had 10 or more years of service credit but died before reaching
the minimum retirement age, the death benefit may be left on deposit until the earliest
date on which the member could have retired] which begins, in part, “In lieu of accepting
cash the death benefit payable under Section 31781 or 31781.01 . . . ,” implying that the
payments made under those sections were intended to be paid out in a lump sum.

Note that the basic death benefit is the benefit payable when the member lacks five
years of service credit and, therefore does not qualify for a nonservice-connected
pension, and the death was not service-connected. But see the discussion of
Government Code sections 31720.4 [Los Angeles only, when adopted; and 31485.17
[injury and death while a member is performing qualified military service]

End comment.
(2) Death before retirement

In addition to the lump sum “Death Benefit” under Government Code section 31781, the
CERL of 1937 provides choices of annuities and mixes of smaller lump sums and
smaller annuities.

(@) Section 31780: Death before retirement of member whether
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or not entitled to either a service retirement or a disability
retirement

Government Code section 31780 provides,

Upon the death before retirement of a member while in service or while
physically or mentally incapacitated for the performance of his duty, if such
incapacity has been continuous from discontinuance of service, or within one
month after discontinuance of service unless the member’s accumulated
contributions have been paid to the member pursuant to Section 31628, the
retirement system is liable for a death benefit which shall be paid:

(@) As provided in Section 31765 or 31765.1 or 31765.11 or 31781.1 or
31787, if the surviving spouse or guardian of one or more of the surviving
children of the member so elects, or

(b) If no election is made pursuant to Section 31765, or 31765.1, or
31765.11, or 31781.1, or 31787 and no person is entitled to a survivor's
allowance pursuant to Article 15.5 (commencing with Section 31841) or Article 16
(commencing with Section 31861) to such person as he nominates by written
designation duly executed and filed with the board, before the death of the
member, or

(c) If no such election is made, and a parent as defined in Article 15.5 but no
other person is entitled to a survivor's allowance pursuant to Article 15.5 or 16
and a surviving spouse or child is designated as beneficiary, to such surviving
spouse or child, or

(d) If no such election is made, no person is entitled to a survivor's allowance
pursuant to Article 15.5 or 16, and a member has not nominated a beneficiary, to
his estate.

The Court of Appeal in Cox v. Board of Retirement (1972) 27 Cal.App.3d 135 [103
Cal.Rptr. 445] explained,

Section 31780 is intended to take care of those situations in which a member,
whether or not entitled either to a service retirement or disability retirement, had,
because of physical or mental disability, not applied for either before death
intervened.®

3In the case of disability retirement, the application need not be made by the
member personally.

The system is designed primarily to provide a regular income for public
employees in their less productive years. To that end there are provisions for
disability retirement, which generally would not be sought by one already entitled
to service retirement unless the disability were service-connected ([Gov. Code, §]
31720 et seq.).
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It may be inferred from the language of section 31781.1 that section 31780 was
not designed primarily with those in mind who are entitled to service retirement.
(Cox, p. 140.)

(b) Section 31765: LACERA'’s so-called “Fifth Optional Death
Allowance.” Death prior to retirement of one eligible to
retire; surviving spouse is designated or there is no
designated beneficiary and the surviving spouse is deemed
nominated; spouse survives member by not less than 30
days; spouse may elect an Optional Settlement 3 (Gov.
Code, 8 31763): election of 50% of what would have been
member’s pension for years of service and age or disability
retirement pension, plus alump sum of all or part of the
member’s accumulated additional contributions

Government Code section 31765:

Upon the death of a member who was eligible to retire, in circumstances in which
a death benefit is payable under Article 12, if the deceased member has
designated as beneficiary his spouse who survives him by not less than 30 days,
such surviving spouse may elect, at any time before acceptance of any benefits
from the retirement system, to receive, in lieu of the death benefit otherwise
payable under Article 12, the same retirement allowance as that to which such
spouse would have been entitled had such member retired on the date of his
death and selected Optional Settlement 3. Such surviving spouse may elect in
writing, before the first payment of any allowance is made, to receive in a lump
sum payment all or any part of the member's accumulated additional
contributions. The sum so paid shall not be included in the calculation of the
annuity of the surviving spouse.

If, at the death of such spouse, she or he is survived by one or more unmarried
children of such member, under the age of 18, such retirement allowance shall
continue to such child or children, collectively, until every child dies, marries, or
attains age 18. If such spouse dies, either before or after the death of such
member without either making such election of receiving any portion of the death
benefit, and no part of the death benefit has been paid to any person, prior to the
payment of any benefits, the legally appointed guardian of such children shall
make the election herein provided for on behalf of such surviving children as in
his judgment may appear to be in their interest and advantage and the election
so made shall be binding and conclusive upon all parties in interest.

Notwithstanding any other provisions of this section, the benefits otherwise
payable to the children of the member shall be paid to such children through the
age of 21 if such children remain unmarried and are regularly enrolled as full-time
students in an accredited school as determined by the board.

Government Code section 31763 defines Optional Settlement 3 as follows:
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Optional settlement 3 consists of the right to elect in writing to have a retirement
allowance paid him or her until his or her death, and thereafter to have one-half
of his or her retirement allowance paid to the person, having an insurable interest
in his or her life, as he or she nominates by written designation duly executed
and filed with the board at the time or his or her retirement.

Associations’ comment
The key prerequisites for Section 31765 are:

(1) The deceased member was eligible to retire for years of service and age or
for disability.

(2) The decedent had designated his spouse as beneficiary. (Note: if no
beneficiary was nominated, the surviving spouse may be deemed to have been
nominated. Gov. Code, § 31458.2.)

(3) The surviving spouse survives the decedent by at least 30 days.

Note that there is no requirement that the surviving spouse had to have been married to
the decedent for one year. The statute deals with in-service death. The requirements
that the surviving spouse have been married to the member prior to retirement, without
reference to the length of marriage, (Gov. Code, § 31786 [death after service-connected
disability retirement]) and married to the member for one year prior to retirement (Gov.
Code, 88 31760.1 and 31785, general and safety members, respectively) apply to the
death of a member who is already retired for years of service and age or nonservice-
connected disability at the time of death.

The benefit the surviving spouse may elect under Section 31765 is a survivor’s
allowance that is 50% of the member’s pension. The surviving spouse may elect to
receive all or part of the deceased member’s accumulated additional contributions. The
sum so paid shall not be included in the calculation of the surviving spouse’s annuity.

End comment

(c) Section 31765.1: LACERA'’s so-called “Fourth Optional
Death Benefit.” Death before retirement for years of
service and age where the member is eligible to retire,
surviving spouse is designated or there is no designated
beneficiary and the spouse is deemed designated; election
of unmodified survivor’s allowance of 60% or 65% of what
would have been member’s retirement pension for years-of-
service-and-age

Government Code section 31765.1, applicable to certain counties, provides,

Upon the death of any member of a retirement system established in a county
subject to the provisions of Section 31676.1 [editor’s note: regarding retirement
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for service] or Section 31695.1 [editor’'s note: regarding Article 8’s extension of
safety provisions to those in active law enforcement and fire suppression],
eligible for retirement pursuant to Article 7.5 [editor’s note: regarding service
retirement for safety members] , 8 [editor’s note: service retirement, generally], or
8.7 [editor’s note: regarding extension of safety provisions to those in active law
enforcement and fire suppression] who leaves a spouse designated as
beneficiary, such surviving spouse may, in lieu of the death benefit provided for
in Article 12, elect to receive a retirement allowance equal to 60 percent of the
amount to which the member would have been entitled had the member retired
on the date of his death with a retirement allowance not modified in accordance
with one of the optional settlements specified in Article 11. Such surviving
spouse may elect in writing, before the first payment of allowance is made, to
receive in a lump sum payment all or any part of the member’s accumulated
additional contributions. The sum so paid shall not be included in the
calculations of the annuity of the surviving spouse.

If, at the death of such spouse, she or he is survived by one or more unmarried
children of such member, under the age of 18, such retirement allowance shall
continue to such child or children, collectively, until every child dies, marries, or
attains age 18. If such spouse dies, either before or after the death of such
member without either making such election or receiving any portion of the death
benefit, and no part of the death benefit has been paid to any person, prior to the
payment of any benefits, the legally appointed guardian of such children shall
make the election herein provided for on behalf of such surviving children as in
his judgment may appear to be in their interest and advantage and the election
so made shall be binding and conclusive upon all parties in interest.

Notwithstanding any other provisions of this section, the benefits otherwise
payable to the children of the member shall be paid to such children through the
age of 21 if such children remain unmarried and are regularly enrolled as full-time
students in an accredited school as determined by the board.

Associations’ comment

Under Government Code section 31765.2, applicable to members of the Los Angeles
County Employees Retirement Association who die on or after June 4, 2002 while in
service, but who were eligible to retire, the survivor’s allowance pursuant to Section
31765.1 is 65% of the decedent’s retirement pension. The Los Angeles Board of
Supervisors adopted the provisions of Section 31765.2 on June 4, 2002. Section
31765.3, which would have extended the 65% allowance to the survivors of those who
died prior to June 4, 2002, was not adopted by the Board of Supervisors.

Government Code section 31765.11 contains special provisions for survivors of
members of the Contra Costa County Employees Retirement Association who die in
service but were eligible for a service retirement or entitled to a disability retirement.
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Government Code section 31458.2 provides that, where the member has failed to
designate a beneficiary, a surviving spouse is deemed to have been nominated as the
beneficiary by the member, assuming the spouse takes the steps necessary to establish
herself as the surviving spouse.

End comment.

(d) Section 31781.1: LACERA’S so-called “First Optional Death
Allowance.” Death due to injury or iliness before
retirement where the member was entitled to retire for
nonservice-connected disability; designation of spouse as
beneficiary not required; the “optional death allowance” for
nonservice-connected disability; continuance of 60% to
65% of what would have been member’s nonservice-
connected disability retirement pension

Government Code section 31781.1, provides,

@) If a member of a retirement system established in a county subject to the
provisions of Section 31676.1 [editor’s note: Article 8, Retirement for Service]
would have been entitled to retirement in the event of a non-service-connected
disability, but dies as the result of an injury or illness prior to retirement, the
surviving spouse of the member shall have the right to elect, by written notice
filed with the board, to receive and be paid in lieu of the death benefit provided in
Sections 31780 and 31781, an “optional death allowance.”

(b)  The allowance shall consist of a monthly payment equal to 60 percent of
the monthly retirement allowance to which the deceased member would have
been entitled if he or she had retired by reason of non-service-connected
disability as of the date of his or her death.

(©) If the surviving spouse elects to receive the “optional death allowance” the
payments due for this allowance shall be retroactive to the date of the deceased
member’s death, and shall continue throughout the life of the spouse.

(d) If the surviving spouse elects to receive the “optional death allowance,”
and thereafter dies leaving an unmarried surviving child or unmarried children of
the deceased member under the age of 18 years, the “optional death allowance”
shall thereafter be paid to those surviving children collectively until each child
dies, marries, or reaches the age of 18 years. The right of any child to the
allowance shall cease upon the child’s death or marriage, or upon reaching the
age of 18 years, and the entire amount of the allowance shall thereafter be paid
collectively to each of the other qualified children.

(e) If the deceased member leaves no surviving spouse but leaves an
unmarried child or children under the age of 18 years, the legally appointed
guardian of the child or children shall make the election provided in this section
on behalf of the surviving child or children that, in his or her judgment, is in the
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best interests of the surviving child or children. The election made shall be
binding and conclusive upon all parties in interest.

)] The rights and privileges conferred by this section upon the surviving
spouse and each child of the deceased member are not dependent upon
whether any of these persons have been nominated by the deceased member as
the beneficiary of any death benefits and shall supersede the rights and claims of
any other beneficiary so nominated.

(9) Notwithstanding any other provisions of this section, the benefits
otherwise payable to each child of the member shall be paid to each child
through the age of 21 if the child remains unmarried and is regularly enrolled as a
full-time student in an accredited school as determined by the board.

(h) For purposes of this section, “child” means a natural or adopted child of
the deceased member, or a stepchild living or domiciled with the deceased
member at the time of his or her death.

Associations’ comment
California Statutes, 2003, Chapter 840, § 4, provides:

This act shall apply retroactively to the survivors of a deceased person who dies
or is killed in the line of duty on or after January 1, 2001.

Under Government Code section 31781.12, applicable to members of the Los Angeles
County Employees Retirement Association who die on or after June 4, 2002, but were
eligible to retire for nonservice-connected disability, the survivor’s allowance pursuant to
Section 31781.1 is 65%. The Board of Supervisors of the County of Los Angeles
adopted section 31781.12 on June 4, 2002. Section 31781.13, which would have
increased the survivor’s continuance under Section 31781.1 to 65% for survivors of
those LACERA members who died before the operative date of Section 31781.13, was
not adopted by the Board of Supervisors.

End comment.

(e) Section 31781.2: LACERA'’s so-called “Second Optional
Death Allowance.” Death before retirement where the
member had not reached the minimum age for retirement,
but had more than ten years of service credit; survivor’s
option to leave death benefit on deposit until the earliest
date on which the decedent could have retired.

Government Code section 31781.2 provides as follows:

In lieu of accepting in cash the death benefit payable under Section 31781 or
31781.01, the surviving spouse of a member who dies prior to reaching the
minimum retirement age and who at the date of his or her death has 10 or more
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years of service to his or her credit, shall have the option to leave the amount of
the death benefit on deposit in the retirement system until the earliest date when
the deceased member could have retired had he or she lived, and at that time
receive the retirement allowance provided for in Section 31765 [editor’s note:
50%, Optional Settlement 3 allowance], 31765.1, [editor’s note: 60% to 65%
allowance, with option to take a lump sum with reduced allowance] or 31765.11
[editor’s note: Contra Costa County provision], whichever is applicable.

If, at the death of the spouse, he or she is survived by one or more unmarried
children of the member, under the age of 18 years, the retirement allowance shall
continue to the child or children, collectively, until every child dies, marries, or
attains the age of 18 years. If the spouse dies, either before or after the death of
the member, without either making the election or receiving any portion of the
death benefit, and no part of the death benefit had been paid to any person, prior
to the payment of any benefits, the legally appointed guardian of the children
shall make the election herein provided for on behalf of the surviving children as,
in his or her judgment, may appear to be in their interest and advantage, and the
election so made shall be binding and conclusive upon all parties in interest.

Notwithstanding any other provisions of this section, the benefits otherwise
payable to the children of the member shall be paid to those children through the
age of 21 years if the children remain unmarried and are regularly enrolled as
full-time students in an accredited school as determined by the board.

(f) Section 31787: Where member would have been entitled to
a service-connected disability retirement, but dies prior to
retirement as a result of the service-connected injury or
disease; death caused by service-connected injury or
disease before service-connected disability retirement;
designation of spouse as beneficiary not required; the
“optional death allowance” for service-connected
disability; 100% of what would have been member’s
service-connected disability retirement pension

Government Code section 31787 provides,

(a) If a member would have been entitled to retirement in the event of a service-
connected disability, but dies prior to retirement as the result of injury or disease
arising out of and in the course of the member's employment, the surviving
spouse of the member shall have the right to elect, by written notice filed with the
board, to receive and be paid in lieu of the death benefit provided for in Sections
31780 and 31781, an optional death allowance.

(b) The optional death allowance shall consist of a monthly payment equal to the
monthly retirement allowance to which the deceased member would have been
entitled if he or she had retired by reason of a service-connected disability as of
the date of his or her death.
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(c) If the surviving spouse elects to receive the optional death allowance, the
payments due for this allowance shall be retroactive to the date of the deceased
member's death, and shall continue throughout the life of the spouse.

(d) If the surviving spouse elects to receive the optional death allowance, and
thereafter dies leaving an unmarried surviving child or unmarried children of the
deceased member under the age of 18 years, the optional death allowance shall
thereafter be paid to those surviving children collectively until each child dies,
marries, or reaches the age of 18 years. The right of any child to the allowance
shall cease upon the child's death or marriage, or upon reaching the age of 18
years, and the entire amount of the allowance shall thereafter be paid collectively
to each of the other qualified children.

(e) If the deceased member leaves no surviving spouse but leaves an unmarried
child or children under the age of 18 years, the legally appointed guardian of the
child or children shall make the election provided in this section on behalf of the
surviving child or children that, in his or her judgment, is in the best interests of
the surviving child or children. The election made shall be binding and
conclusive upon all parties in interest.

(f) The rights and privileges conferred by this section upon the surviving spouse
and each child of the deceased member are not dependent upon whether any of
those persons have been nominated by the deceased member as the beneficiary
of any death benefits and shall supersede the rights and claims of any other
beneficiary so nominated.

(g) Notwithstanding any other provision of this section, the benefits otherwise
payable to each child of the member shall be paid to each child through the age
of 21 years if the child remains unmarried and is regularly enrolled as a full-time
student in an accredited school as determined by the board.

(h) For purposes of this section, "child" means a natural or adopted child of the
deceased member, or a stepchild living or domiciled with the deceased member
at the time of his or her death.

Associations’ comment

History: The current Section 31787 was added by Statutes of 2000, chapter 497,
section 3 (SB 2008) and amended by Statutes of 2003, chapter 840, section 3 (AB 933).
The digest for SB 2008 explained,

The existing County Employees Retirement Law of 1937 prescribes disability
retirement benefits for any member who has completed a specified number of
years of service and is permanently incapacitated as a result of injury or disease
arising out of and in the course of employment. Existing law also provides an
optional death allowance, equal to 50% of the member's final compensation, that
is payable to the spouse or minor children, or both, of a member who dies prior to
retirement as the result of such an injury or disease.
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This bill would delete those provisions relating to the optional death allowance
and would instead provide that, if the member dies as the result of such an injury
or disease and would have been eligible for disability retirement as of the date of
death, the optional death allowance shall be equal to the monthly disability
retirement allowance the member would have received. The bill would make a
related technical change.

Associations’ comment

What if the member would have been entitled to a service-connected disability
retirement, but died because of something other than the service-connected injury or
illness? While the continuance for one who retired on a service-connected disability is
100% even if death was not related to the service-connected injury or illness (Gov.
Code, § 31786), the language of Section 31787 requires that, in the case of one entitled
to, but not yet granted, a service-connected disability retirement, the death itself must
be service-connected in order for the survivor’s benefit to be equal to the disability
allowance the member would have received. The survivors of a member who does not
live to the date he or she is retired for service-connected disability may be denied a
100% survivor’'s continuance if the member dies because of some injury or iliness other
than the injury or iliness that entitled the member to a service-connected disability
retirement. This seems to be a hole in the statutory scheme.

End comment.

(g) Section 31781.3: Death before retirement after five years of
service or as aresult of service-connected injury or
disease; optional death allowance for survivor to choose;
combined lump sum and annuity.

Government Code section 31781.3 provides,

The surviving spouse of a member who dies in service after five years of service
or as a result of service-connected injury or disease may elect, in lieu of the
death benefit in Section 31781 [editor’s note: death benefit lump sum] or the life
annuity provided in Section 31781.1 [editor’'s note: optional death benefit for
nonservice-connected disability where death occurs before retirement] or 31787
[editor’'s note: optional death benefit for service-connected disability where death
occurs before retirement], the following combined benefit:

(a) An amount, provided from contributions by the county or district, equal to one-
twelfth of the annual compensation earnable by the deceased during the 12
months immediately preceding his death, multiplied by the number of completed
years of service under the system, but not to exceed 50 percent of such annual
compensation, plus

(b) A monthly allowance as provided in Section 31781.1 or 31787 reduced by a
monthly amount which is the actuarial equivalent of the amount in subdivision (a)
as applied to the life of the surviving spouse.
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In Fatemi v. Los Angeles County Employees Retirement Assn. (1994) 21 Cal.App.4th
1797 [27 Cal.Rptr.2d 105], a physician died from maladies not connected to his
employment. He left a surviving spouse and an adult daughter from a prior marriage
who was the decedent’s only designated beneficiary. The widow’s options were to take
a lump sum death benefit under Government Code section 31781, an annuity under
Government Code section 31781.1, or, “in lieu” of the annuity, a combination of a
smaller lump sum and a lesser annuity under Government Code section 31781.3. She
chose the latter. The adult daughter applied for a payment of the death benefit under
Government Code sections 31780-31781. LACERA rejected the daughter’s application
on the ground that a surviving spouse's election of the combined benefit under section
31781.3 cut off all rights and claims of the decedent's designated beneficiary. The
daughter sued and the superior court ruled that LACERA'’s action was correct. The
Court of Appeal affirmed.

Section 31781.1, authorizing the spouse to elect to receive an annuity in lieu of the lump
sum death benefit provided by Government Code section 31781, expressly provides
that the rights of the surviving spouse and each child of the member “supersede” the
rights of any nominated beneficiary. Section 31781.3 authorizes the spouse to elect a
combination of a lesser lump sum and a lesser annuity, in lieu of Section 31780’s death
benefit, or the annuity authorized by Section 31781.1.

The Court of Appeal explained the purpose of Section 31781.3 as follows:

In 1969, the Legislature added section 31781.3 which allows the surviving
spouse to choose the combination of a partial lump-sum payment and a reduced
lifetime annuity. This option does not increase the overall amount of the death
benefit but provides the surviving spouse with a cash payment up front to help
meet unusual expenditures resulting from the other spouse's death. (Fatemi, pp.
1799-1800.)

Section 31781.3 does not contain language about the survivor’s rights superseding the
rights of designated beneficiaries. The daughter argued that the absence of a provision
defining the primacy of survivors’ rights raised a strong inference that the Legislature did
not intend that the rights of the survivor superseded the beneficiaries’ rights where the
survivor’s election was the combination of lump sum and annuity under Section
31781.3. The Court of Appeal rejected the daughter’s argument.

In the present case, any such inference is overcome by the language of section
31781.3. That section provides the surviving spouse may elect the combined
benefit “in lieu of” the lump sum or life annuity provided for in section 31781.1.
Thus, section 31781.3 only affects how the pie is sliced, not entitlement to the pie
itself. Therefore, the Legislature had no reason to repeat the superseding clause
in section 31781.1 when it enacted section 31781.3. (Fatemi, p. 1801.)

Associations’ comment
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By referring to a member who dies in service after five years of service, the Legislature
was referring to a member who had sufficient years of service to qualify for a
nonservice-connected disability retirement, had the member lived, and whose surviving
spouse and children would qualify for the optional survivor’'s allowance under
Government Code section 31781.1. Section 31781.3, subdivision (b), provides for a
nonservice-connected survivor’'s allowance under Section 31781.1 of 60% (for LACERA
members the continuance is 65% under Government Code section 31781.12) of the
decedent’s allowance, or a service-connected allowance under Section 31787 of 100%
of the decedent’s allowance, but those continuing allowances are reduced by the
annuity value of the lump sum payment of what amounts to up to a six months salary
under Section 31781.3, subdivision (a).

End comment.
(3) Death after retirement

(@) Section 31760.1: Where the deceased member at the time
of retirement elected to receive an unmodified retirement
allowance, that is, a retirement allowance not modified in
accordance with one of the optional settlements under
Article 11; death of general member after retirement for
years of service and age or nonservice-connected
disability; survivor’s continuance is 60% to 65% of the
deceased member’s pension allowance; surviving spouse
had to have been married to the member for one year prior
to the member’s retirement.

Government Code section 31760.1 provides,

Upon the death of any member after retirement for service or non-service-
connected disability from a retirement system established in a county subject to
the provisions of Section 31676.1 [editor’'s note: regarding retirement for service],
60 percent of his or her retirement allowance, if not modified in accordance with
one of the optional settlements specified in this article, shall be continued
throughout life to his or her surviving spouse. If there is no surviving spouse
entitled to an allowance hereunder or if she or he dies before every natural or
adopted child of the deceased member attains the age of 18 years, then the
allowance which the surviving spouse would have received had she or he lived,
shall be paid to his or her natural or adopted child or children under that age
collectively, to continue until every child dies or attains that age; provided, that no
child shall receive any allowance after marrying or attaining the age of 18 years.
No allowance, however, shall be paid under this section to a surviving spouse
unless she or he was married to the member at least one year prior to the date of
his or her retirement. The right of a child or children of a deceased member to
receive an allowance under this section, in the absence of an eligible surviving
spouse, shall not be dependent on whether the child or children were nominated
by the deceased member as the beneficiary of any benefits payable upon or by
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reason of the member's death, and shall be superior to and shall supersede the
rights and claims of any other beneficiary so nominated. [Editor’s note: last
sentence added Stats 1995.]

Notwithstanding any other provisions of this section, the benefits otherwise
payable to the children of the member shall be paid to those children through the
age of 21 if the children remain unmarried and are regularly enrolled as full-time
students in an accredited school as determined by the board. [Editor’s note:
added Stats 1967.]

If at the death of any retired member there is no surviving spouse or minor
children eligible for the 60-percent continuance provided in this section, and the
total retirement allowance income received by him or her during his or her
lifetime did not equal or exceed his or her accumulated normal contributions, his
or her designated beneficiary shall be paid an amount equal to the excess of his
or her accumulated normal contributions over his or her total retirement
allowance income. [Editor’s note: added Stats 1970.]

The superseding rights pursuant to this section shall not affect benefits payable
to a named beneficiary as provided under Section 31789, 31789.01, 31789.1,
31789.12, 31789.13, 31789.2, 31789.3, 31789.5, or 31790. [Editor's note: added
Stats 1998.]

[Editor’'s note: Added 1953; amended 1959, 1967, 1970, 1995 and 1998 as
indicated in the brackets above.]

Associations’ comment

The survivors’ allowance pursuant to Section 31760.1 is 65% under Government Code
section 31760.12, applicable to members of the Los Angeles County Employees
Retirement Association who retired on or after June 4, 2002, the date the County of Los
Angeles Board of Supervisors adopted Section 31760.12 and made it operative in the
county. The Board of Supervisors did not adopt Section 31760.13 that would have
extended the 65% continuance to those who retired before June 4, 2002.

End comment.

(b) Section 31785: Death of safety member. Death occurs
after retirement for years of service and age or nonservice-
connected disability; continuance of 60% to 65% of the
pension; spouse must have been married to member for
one year prior to retirement.

Government Code section 31785 provides as follows:

Upon the death of any safety member, after retirement for service or non-service-
connected disability from a retirement system established in a county subject to
the provisions of Section 31676.1 [editor’'s note: regarding retirement for service]
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or 31695.1 [editor’s note: regarding Article 8’s extension of safety provisions to
those in active law enforcement and fire suppression], 60 percent of his or her
retirement allowance if not modified in accordance with one of the optional
settlements specified in Article 11 (commencing with Section 31760), shall be
continued throughout life to his or her surviving spouse. If there is no surviving
spouse entitled to an allowance hereunder or if she or he dies before every child
of the deceased safety member attains the age of 18 years, then the allowance
which the surviving spouse would have received had she or he lived, shall be
paid to his or her child or children under that age, collectively, to continue until
every child dies or attains that age; provided, that no child shall receive any
allowance after marrying or attaining the age of 18 years. No allowance,
however, shall be paid under this section to a surviving spouse unless she or he
was married to the safety member at least one year prior to the date of his or her
retirement.

Any qualified surviving spouse or children of a member of a pension system
established pursuant to either Chapter 4 (commencing with Section 31900) or
Chapter 5 (commencing with Section 32200), who shall have been retired on or
before December 31, 1951, shall be paid a retirement allowance pursuant to the
provisions of this section. In cases where the death of a member occurred prior
to January 1, 1952, the payment of the retirement allowance to the qualified
surviving spouse or children shall be made effective on January 1, 1952.

Notwithstanding any other provisions of this section, the benefits otherwise
payable to the children of the member shall be paid to those children through the
age of 21 if the children remain unmarried and are regularly enrolled as full-time
students in an accredited school as determined by the board.

The superseding rights pursuant to this section shall not affect benefits payable
to a named beneficiary as provided under Section 31789, 31789.01, 31789.1,
31789.12, 31789.13, 31789.2, 31789.3, 31789.5, or 31790. [Editorial note:
special $750 to $5000 death payments.]

Associations’ comment

The survivor’s allowance pursuant to Section 31785 is 65% under Government Code
section 31785.4, applicable to members of the Los Angeles County Employees
Retirement Association who retire on or after June 4, 2002, the date the County of Los
Angeles Board of Supervisors adopted Section 31785.4 and made it operative. The
Board of Supervisors of the County of Los Angeles did not adopt Section 31785.5 that
would have extended the 65% continuance to those who retired before June 4, 2002.

End comment.

(c) Section 31785.1: Not a LACERA benefit. Death of safety
member. Death after retirement for years of service and
age or nonservice-connected disability; 60% survivor’s
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continuance.
Government Code section 31785.1 provides as follows:

@) Notwithstanding Sections 31481 or 31785, upon the death of any safety
member, after retirement for service or non-service-connected disability from a
retirement system established in a county pursuant to this chapter, 60 percent of
his or her retirement allowance if not modified in accordance with one of the
optional settlements specified in Article 11 (commencing with Section 31760),
shall be continued to his or her surviving spouse for life. If there is no surviving
spouse entitled to an allowance under this section or if she or he dies before
every child of the deceased safety member attains the age of 18 years, then the
allowance that the surviving spouse would have received had he or she lived,
shall be paid to his or her child or children under that age, collectively, to
continue until each child dies or attains that age. However, no child may receive
any allowance after marrying or attaining the age of 18 years.

(b) No allowance may be paid under this section to a surviving spouse unless
he or she was married to the safety member at least two years prior to the date
of death and has attained the age of 55 years on or prior to the date of death.

(© Notwithstanding any other provisions of this section, the benefits
otherwise payable to the children of the member shall be paid to the children
through the age of 21 years if the children remain unmarried and are regularly
enrolled as full-time students in an accredited school as determined by the board.

(d) No allowance may be paid pursuant to this section to any person who is
entitled to an allowance pursuant to Section 31785.

(e) The superseding rights pursuant to this section do not affect benefits
payable to a named beneficiary as provided under Section 31789, 31789.01,
31789.1, 31789.12, 31789.13, 31789.2, 31789.3, 31789.5, or 31790.

)] This section is not applicable in any county until the board of retirement,
by resolution adopted by a majority vote, makes this section applicable in the
county. The board’s resolution may designate a date, which may be prior or
subsequent to the date of the resolution, as of which the resolution and this
section shall be operative in the county.

Associations’ comment

Section 31785.1 has not been adopted by the LACERA Board of Retirement. Note that
the marriage requirement is two years before death, not retirement, and to be eligible,
the surviving spouse must have attained 55 years of age by the date of death.

End comment.

(d) Section 31786: Death after retirement for service-connected
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disability; the survivors’ continuance is 100% of the
service-connected disability retirement pension; spouse
need only have been married to the decedent before
retirement; full year of marriage not required.

Government Code section 31786 provides,

Upon the death of any member after retirement for service-connected disability,
his or her retirement allowance as it was at his or her death if not modified in
accordance with one of the optional settlements specified in Article 11
(commencing with Section 31760), shall be continued throughout life to his or her
surviving spouse. If there is no surviving spouse entitled to an allowance
hereunder or if she or he dies before every child of such deceased member
attains the age of 18 years, then the allowance which the surviving spouse would
have received had she or he lived, shall be paid to his or her child or children
under said age, collectively, to continue until every such child dies or attains said
age; provided, that no child shall receive any allowance after marrying or
attaining the age of 18 years. No allowance, however, shall be paid under this
section to a surviving spouse unless she or he was married to the member prior
to the date of his or her retirement.

Notwithstanding any other provisions of this section, the benefits otherwise
payable to the children of the member shall be paid to those children through the
age of 21 if the children remain unmarried and are regularly enrolled as full-time
students in an accredited school as determined by the board.

Associations’ comment

Note that, unlike the provisions for death that occurs after a retirement for years of
service and age or nonservice-connected disability for general members (Gov. Code, §
31760.1) and safety members (Gov. Code, § 31785), Government Code section 31786
only requires that the spouse have been married to the member prior to retirement. A
year of marriage is not required.

End comment.

(e) Section 31760.5: “Unmodified+Plus Option” — County of
Los Angeles only. Retiring member provides for a
continuing allowance for his or her surviving spouse that is
greater than the 65% continuance otherwise applicable,
funded by a reduction in the allowance to which the
member would otherwise be entitled. Spouse must have
been married to member for one year before retirement. If
there is no surviving spouse when member dies or spouse
dies before children reach 18 or 22 if enrolled in an
accredited school, the allowance is paid to children. A
child’s share terminates on child’s death, marriage or
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reaching the applicable age limit. The board and actuary
must find that there is no additional financial burden placed
on the retirement system.

Association’s comment

Government Code section 31760.5, adopted by the Board of Supervisors of the County
of Los Angeles effective June 4, 2002, allows a member to provide for a continuing
survivor’s allowance for his or her eligible surviving spouse that amounts to between
66% and 100% of the retiring member’s pension allowance. The member’s pension is
reduced by the actuarial cost of providing the continuing allowance for the life of the
surviving spouse. The surviving spouse must have been married to the member for at
least one year before the date of retirement. If there is no surviving spouse entitled to
the benefit on the member’s death or the spouse dies before every child reaches age
18, the allowance is paid to the surviving children equally. A child’s share in the
allowance terminates with the child’s death, marriage or his or her reaching age 18, or
through age 21 while unmarried and enrolled full-time in an accredited school. The
benefit is cost neutral. No additional financial burden to the retirement system is
permitted.

Government Code section 31780.2 provides that, where the Board of Supervisors has
adopted its provisions, benefits accorded to a spouse may be accorded to a domestic
partner where the member and domestic partner were registered for one year before
the member retired. A member may provide for a continuing Unmodified+Plus option
allowance for a domestic partner under this section. The Board of Supervisors for the
County of Los Angeles adopted the provisions of Section 31780.2 on August 3, 2003,
effective August 26, 2003, although the Board'’s resolution did not adopt a provision that
is optional under Section 31780.2 that would require the member and the member’s
partner to have a current Affidavit of Domestic Partnership, in a form adopted by the
Board of Supervisors, on file for at least one year prior to the member’s retirement or
death prior to retirement.. Section 31780.2 is not applicable where the death occurs on
or after January 1, 2009 (Gov. Code, § 31780.2, subd. (d)), but the surviving domestic
partner’s rights are the same as those of a surviving spouse. (Fam. Code § 297.5.)

End comment.
4. Additional death benefit provisions

a) Funeral expenses in absence of beneficiary or where beneficiary is
the member’s estate

Government Code section 31783 provides,

If the nominated beneficiary cannot be found by the board, or if the nominated
beneficiary is the estate of the deceased person, the board in its discretion may
pay to the undertaker who conducted the funeral all or a portion of the amount
payable as a death benefit, but not more than the funeral expenses of the
deceased person as evidenced by the sworn itemized statement of the
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undertaker and by such other documents as the board may require. Payment so
made is a full discharge of the board and system for the amount so paid.

b) Special payment provisions

(1) Special benefits for children of active law enforcement and fire
suppression personnel who are killed in the performance of
duty or who die as aresult of accident or injury caused by
external violence or physical force

Government Code sections 31787.5-31792 contain various provisions for special and
additional death benefits, including increased benefits for family members when death is
in the performance of duty or results from an one-the-job accident or injury due to
violence or physical force, and lump sum payments ranging from $250 to $5,000,
payable to the member’s estate or to the beneficiary who was nominated by the
member. Several of these code sections are applicable only when adopted by the
county’s Board of Supervisors. Where the member failed to nominate a beneficiary and
leaves a surviving spouse, the surviving spouse may be deemed to be the nominated
beneficiary. (Gov. Code, § 31458.2.)

Government Code section 31787.5, provides in part,

(a) A surviving spouse of a member who is killed in the performance of duty or
who dies as the result of an accident or an injury caused by external violence or
physical force, incurred in the performance of the member's duty, now or
hereafter entitled to receive a death allowance under Section 31787, shall be
paid an additional amount for each of the member's children during the lifetime of
the child, or until the child marries or reaches the age of 18 years, as follows,
subject to the limitation in subdivision (b):

(1) For one child, twenty-five percent (25%) of the allowance provided in Section
31787.

(2) For two children, forty percent (40%) of the allowance provided in Section
31787.

(3) For three or more children, fifty percent (50%) of the allowance provided in
Section 31787.

(b) If a benefit payable under this section, when added to a benefit payable under
Section 31787, exceeds the maximum benefit payable by a tax-qualified pension
plan under the Internal Revenue Code (26 U.S.C.A. Sec. 401 et. seq.), the
benefit payable under this section shall be reduced to the amount required to
meet that benefit limit.

(c) If the surviving spouse does not have legal custody of the member's children,
the allowance provided by this section shall be payable to the person to whom
custody of the children has been awarded by a court of competent jurisdiction for
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each child during the lifetime of the child, or until the child marries or reaches the
age of 18 years.

(d) The allowance provided by this section shall be payable to the surviving
spouses of members whose duties consist of active law enforcement or active
fire suppression or any other class or group of members as the retirement board
shall fix. The allowance provided by this section is not payable to the surviving
spouses of members described in Section 31469.2 [editor’s note: local
prosecutors, public defenders and their deputies, public defender investigators].

(e) Any child whose eligibility for an allowance pursuant to this section
commenced on or after October 1, 1965, shall lose that eligibility effective on the
date of his or her adoption.

(g9) Notwithstanding any other provisions of this section, the benefits otherwise
payable to the children of the member shall be paid to those children through the
age of 21 years if the children remain unmarried and are regularly enrolled as
full-time students in an accredited school as determined by the board.

(2) Special additional benefits for surviving spouse of a safety
member who is killed in the performance of duty or who dies as
a result of accident or injury caused by external violence or
physical force

Government Code section 31787.6 provides,

A surviving spouse of a safety member who is killed in the performance of duty or
who dies as the result of an accident or injury caused by external violence or
physical force, incurred in the performance of his or her duty, shall be paid the
following amount in addition to all other benefits provided by this chapter:

A one-time lump-sum benefit equal to an amount, provided from contributions by
the county or district, equal to the annual compensation earnable by the
deceased at his or her monthly rate of compensation at the time of his or her
death.

This section is not applicable to members described in Section 31469.2 [editor’s
note: Section 31469.2 refers to local prosecutors, public defenders and their
deputies, public defender investigators].

(3) Special lump sum payment for Santa Barbara Plan 2

Section 31486.7, applicable to Santa Barbara Plan 2 only, provides that, in the case of
the member’s death before retirement the member’s designated beneficiary shall
receive one month of final compensation (three-year average compensation earnable)
for each year of service up to a maximum of six months.
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(4) Survivor entitlement to additional nonservice-connected death
benefits on death of member while performing qualified military
service

Government Code section 31485.17 provides as follows:

(a) In accordance with Section 401(a)(37) of Title 26 of the United States Code, if
a member dies while performing qualified military service, as defined in Section
414(u) of Title 26 of the United States Code, the survivors of the member shall be
entitled to any additional benefits that would have been provided under the
retirement system had the member resumed his or her prior employment with an
employer that participates in the system and then terminated employment on
account of death.

(b) For purposes of this section, "additional benefits" shall not include benefit
accruals relating to the period of qualified military service.

(c) The death of a member or former member while performing qualified military
service shall not be treated as a service-connected death or disability.

(d) Service for vesting purposes shall be credited to a member who dies while
performing qualified military service for the period of his or her qualified military
service.

(e) This section shall apply to deaths occurring on or after January 1, 2007.
(Added Stats 2010 ch. 188 § 1 (AB 1354), effective January 1, 2011.)

Title 26, United States Code, section 401, defining pension, profit-sharing, and stock
bonus plans that are qualified for beneficial tax treatment, provides at subdivision
()(37) as follows:

Death benefits under USERRA [Uniformed Services Employment and
Reemployment Rights Act] -qualified active military service. A trust shall not
constitute a qualified trust unless the plan provides that, in the case of a
participant who dies while performing qualified military service (as defined in
section 414(u) [26 USCS 8§ 414(u)]), the survivors of the participant are entitled to
any additional benefits (other than benefit accruals relating to the period of
gualified military service) provided under the plan had the participant resumed
and then terminated employment on account of death.

Title 26, United States Code, section 414(u) (5) defines “qualified military service” as
follows:

Qualified military service. For purposes of this subsection, the term "qualified
military service" means any service in the uniformed services (as defined in
chapter 43 of title 38, United States Code [38 USCS 88 4301 et seq.]) by any
individual if such individual is entitled to reemployment rights under such chapter
with respect to such service.
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(5) Applicable to County of Los Angeles only, where the member
dies as a direct consequence of active military service while on
military leave from county or district employment, surviving
spouse is entitled to the combined benefit under Section
31781.3 even if the member did not have five years of service
credit.

Government Code section 31720.4 provides as follows:

(a) Notwithstanding subdivision (b) of Section 31720, a member who becomes
permanently incapacitated for the performance of duty with his or her employing
county or district as a direct consequence and result of injury or disease arising
out of, and in the course of, active military service while on military leave from the
county or district, shall be retired for nonservice-connected disability regardless
of age or years of service.

(b) Notwithstanding any provision to the contrary in Section 31781.3, the
surviving spouse of a member who dies as a direct consequence and result of
injury or disease arising out of, and in the course of, active military service while
on military leave from his or her employing county or district, shall be entitled to
the combined benefit under Section 31781.3 regardless of the member's years of
service at the time of death.

(c) For the purposes of this section:

(1) "Active military service" means full-time duty within a branch of the Armed
Forces of the United States.

(2) "Military leave" means an authorized leave of absence taken from a
member's employing county or district as a result of a member being called to
active military service because of his or her position as a reservist or member of
the National Guard.

(d) This section shall apply only to the County of Los Angeles and shall not be
operative with regard to the county, or a district within the county, until the board
of supervisors of the county, or the governing body of the district, elects, by
resolution adopted by a majority vote, to make this section operative. The
adoption of a resolution making this section operative shall not create a vested
right with respect to any member prior to the member's retirement or death. The
board of supervisors or the governing body of the district may repeal or amend
the resolution at any time, except to the extent that it would affect a member who
is retired or is deceased at the time of the repeal or amendment. (Added Stats
2010 ch. 83 8 1 (AB 1739), effective January 1, 2011.)

(6) Applicable to counties of the seventh class only, final
compensation for purposes of the service-connected death
benefit for death of a safety member before retirement under
Section 31787 is increased when compensation for active

90



members is increased until the earlier of death of the surviving
spouse or eligible children or the date the deceased member
would have turned 50 years of age.

Government Code section 31787.65 provides as follows:

(a) For purposes of Section 31787, the final compensation upon which the
special death benefit is calculated for the eligible surviving spouse or eligible
children of a safety member killed in the performance of his or her duty shall be
increased at any time the increase is effective and to the extent the
compensation is increased for then-active members employed in the job
classification and membership category that was applicable to the deceased
member at the time of the injury, or the onset of the disease, causing death. The
deceased member's final compensation shall be deemed to be subject to further
increases hereunder only until the earlier of (1) the death of the surviving spouse
or eligible children or (2) the date that the deceased member would have attained
the age of 50 years.

(b) This section applies only to a county of the seventh class, as defined by
Sections 28020 and 28028, as amended by Chapter 1204 of the Statutes of
1971, and shall not be operative until the board of supervisors, by resolution,
makes this section applicable in the county. A resolution to make this section
operative in the county shall specify whether these provisions apply retroactively
or prospectively only. (Added Stats 2009 ch. 583 § 1 (SB 345), effective January
1, 2010.)

c) Where the member dies as aresult of a nonservice-connected injury
or illness and the member would not have qualified for a nonservice-
connected disability retirement because the member lacked five
years of service, the survivors, beneficiaries, or estate are to receive
the basic death benefit, plus interest on contributions

Government Code section 31780 provides in part as follows:

Upon the death before retirement of a member while in service or while
physically or mentally incapacitated for the performance of his duty, if such
incapacity has been continuous from discontinuance of service, or within one
month after discontinuance of service unless the member’s accumulated
contributions have been paid to the member pursuant to Section 31628, the
retirement system is liable for a death benefit which shall be paid:

(b) If no election is made pursuant to Section 31765 [deceased member eligible
to retire, surviving spouse may elect Optional settlement # 3, and receive all or
part of member’s additional contributions and annuity will not include the sums
paid in a lump sum] 31765.1, [in certain counties, death of member eligible to
retire, spouse may elect to receive 60% of an unmodified retirement allowance,
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plus a lump sum member’s accumulated contributions] 31765.11 [Contra Costa
County; generally, where member eligible to retire for years of service or
disability dies before retirement, spouse may elect to receive 60% of an
unmodified retirement, plus 20% for each child up to a family maximum of 100%;
if there is no spouse or spouse dies before making an election and there is at
least one eligible child, guardian of child or children make elect to receive 60% of
the allowance the member would have received; plus other provisions], or
31781.1 [death before retirement resulting from nonservice-connected cause
where member would have been entitled to retirement, surviving spouse, or
eligible children where there is no surviving spouse, may elect to receive 60% of
member’s allowance; plus other provisions], or 31787 [death prior to retirement
for service-connected reasons, surviving spouse, or the guardian of the
member’s child or children, if member left no surviving spouse but leaves an
unmarried child or children under 18, may elect to receive an allowance equal to
the retirement allowance the member would have received; plus other provisions]
and no person is entitled to a survivor's allowance pursuant to Article 15.5
(commencing with Section 31841) or Article 16 (commencing with Section
31861) to such person as he nominates by written designation duly executed and
filed with the board, before the death of the member, or

(c) If no such election is made, and a parent as defined in Article 15.5 but no
other person is entitled to a survivor's allowance pursuant to Article 15.5 or 16
and a surviving spouse or child is designated as beneficiary, to such surviving
spouse or child, or

(d) If no such election is made, no person is entitled to a survivor's allowance
pursuant to Article 15.5 or 16, and a member has not nominated a beneficiary, to
his estate.

Associations’ comment

Section 31780 establishes liability for the basic death benefit to a designated beneficiary
(subdivisions (b) and (c)) or if there is no designated beneficiary, to the deceased
member’s estate (subdivision (d)). Note that where there is a surviving spouse and the
member had failed to designate the spouse as beneficiary, the spouse may be deemed
to have been nominated. (Gov. Code 8§ 31458.2) Section 31781 defines of what the
death benefit consists: the member’s accumulated contributions (subdivision (a)), and,
from contributions from the county or district, one-twelfth of the annual compensation
earnable by the member during the twelve months preceding his or her death, multiplied
by the number of completed years of service; the additional limitation that the later piece
of the benefit not exceed 50% of the member’s annual compensation would not apply to
one with less than five years of service since the beneficiary of a member with less than
five years of service would receive less than 5/12ths of the member’s annual
compensation.] Other Government Code provisions provide that interest on the
member’s accumulated contributions is also payable. (Gov. Code 88 31591, 31472 and
31472.1]
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d) Effect of death on retired member’s selection of unmodified or
optional settlements where the application for disability retirement is
pending.

Government Code section 31725.7 provides in pertinent part as follows:

(a) At any time after filing an application for disability retirement with the board,
the member may, if eligible, apply for, and the board in its discretion may grant, a
service retirement allowance pending the determination of his or her entitlement
to disability retirement. If he or she is found to be eligible for disability retirement,
appropriate adjustments shall be made in his or her retirement allowance
retroactive to the effective date of his or her disability retirement as provided in
Section 31724.

(b) This section shall not be construed to authorize a member to receive more
than one type of retirement allowance for the same period of time nor to entitle
any beneficiary to receive benefits which the beneficiary would not otherwise
have been entitled to receive under the type of retirement which the member is
finally determined to have been entitled. In the event a member retired for
service is found not to be entitled to disability retirement he or she shall not be
entitled to return to his or her job as provided in Section 31725.

(c) If the retired member should die before a final determination is made
concerning entitlement to disability retirement, the rights of the beneficiary shall
be as selected by the member at the time of retirement for service. The optional
or unmodified type of allowance selected by the member at the time of retirement
for service shall also be binding as to the type of allowance the member receives
if the member is awarded a disability retirement.

(d) Notwithstanding subdivision (c), if the retired member should die before a
final determination is made concerning entitlement to disability retirement, the
rights of the beneficiary may be as selected by the member at the time of
retirement for service, or as if the member had selected an unmodified
allowance. The optional or unmodified type of allowance selected by the
member at the time of retirement for service shall not be binding as to the type of
allowance the member receives if the member is awarded a disability retirement.
A change to the optional or unmodified type of allowance shall be made only at
the time a member is awarded a disability retirement and the change shall be
retroactive to the service retirement date and benefits previously paid shall be
adjusted. If a change to the optional or unmodified type of allowance is not
made, the benefit shall be adjusted to reflect the differences in retirement
benefits previously received. This paragraph shall only apply to members who
retire on or after January 1, 1999.
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Il. THE FOUR PRIMARY ISSUES IN DISABILITY RETIREMENT HEARINGS
A. s the member permanently incapacitated?
B. If the member is incapacitated, is the incapacity service-connected?

C. Should the application be deemed to have been filed on the day following the
day for which the applicant last received regular compensation?

D. Isthe applicant entitled to a Supplemental Disability Allowance (some
counties)?

A. Is the member permanently incapacitated?
Government Code section 31720 provides in part as follows:

Any member permanently incapacitated for the performance of duty shall be
retired for disability regardless of age if, and only if:

(a) His incapacity is a result of injury or disease arising out of and in the course of
his employment and such employment contributes substantially to such
incapacity, or

(b) The member has completed five years of service, . . .
Government Code section 31724 provides in part as follows:

If the proof received, including any medical examination, shows to the
satisfaction of the board that the member is permanently incapacitated physically
or mentally for the performance of his duties in the service, it shall retire him
effective on the expiration date of any leave of absence with compensation to
which he shall become entitled under the provisions of Division 4 (commencing
with Section 3201) of the Labor Code or effective on the occasion of the
member's consent to retirement prior to the expiration of such leave of absence
with compensation. . . .

Associations’ comment
Finding permanent incapacity involves a two-step determination:

1. Is the member physically or mentally substantially incapacitated from
performing the usual duties of the job; and, if so,

2. Is the incapacity permanent?
End comment.
1. The Court of Appeal in Mansperger defined "incapacity" as the

inability of the applicant to substantially perform his or her usual duties.
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The court in Mansperger v. Public Employees' Retirement System (1970) 6 Cal.App.3d
873 [86 Cal.Rptr. 450] defined the term "incapacitated for the performance of duty" in
the Public Employees Retirement Law, Government Code section 21022. Mansperger
was a state fish and game warden who sustained injury to his right arm while arresting a
suspect. He claimed that the residual disability incapacitated him for his duties. As a
warden, Mansperger was a peace officer and was required to be able to shoot a gun,
arrest suspects, move animals, and perform other duties typically associated with public
safety occupations. An examining orthopedic surgeon opined that Mansperger was not
incapacitated for his usual and customary duties; Mansperger could not engage in
heavy lifting or carrying, but it did not appear that he normally performed this sort of
work. In addition, Mansperger had returned to work and had demonstrated his ability to
perform his duties. The Court of Appeal ruled:

. ... We hold that to be "incapacitated for the performance of duty" within section
21022 means the substantial inability of the applicant to perform his usual duties.

While it is clear that petitioner's disability incapacitated him from lifting or carrying
heavy objects, evidence shows that the petitioner could substantially carry out
the normal duties of a fish and game warden. The necessity that a fish and
game warden carry off a heavy object alone is a remote occurrence. Also,
although the need for physical arrests do [sic] occur in petitioner's job, they are
not a common occurrence for a fish and game warden. A fish and game warden
generally supervises the hunting and fishing of ordinary citizens. Petitioner
testified that, since his accident, he was able to perform all his required duties
except lifting a deer or lifting a lobster trap out of kelp. (Footnote omitted.)
(Mansperger, pp. 876-877.)

2. The Mansperger definition of "incapacity” under the Public
Employees Retirement Law has been applied in cases arising under the
County Employees Retirement Law of 1937.

Harmon v. Board of Retirement of San Mateo County (1976) 62 Cal.App.3d 689, 694-
696 [133 Cal.Rptr. 154]:

Before examining the foregoing evidence it is necessary to determine what is
meant by the requirement that the employee be "permanently incapacitated
physically or mentally for the performance of his duties in the service.” (Gov.
Code, § 31724, fn. 1 above.) In Mansperger v. Public Employees' Retirement
System (1970) 6 Cal.App.3d 873 [86 Cal.Rptr. 450], the court was concerned
with the phrase "incapacitated for the performance of duty" as used in section
21022 of the Government Code covering the retirement of highway patrol or local
safety members of the state public employees’ retirement system. There the
employee, a fish and game warden, was not disabled, except for activities
requiring heavy lifting and carrying. The court decided, "We hold that to be
'incapacitated for the performance of duty' within section 21022 means the
substantial inability of the applicant to perform his usual duties." ([ltalics are the
Mansperger court’s.] 6 Cal.App.3d at p. 876. See also Cansdale v. Board of
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Administration (1976) 59 Cal.App.3d 656, 664 [130 Cal.Rptr. 880]. In Barber v.
Retirement Board (1971) 18 Cal.App.3d 273 [95 Cal.Rptr. 657], the shoe was on
the other foot. A fireman was fighting compulsory retirement. In reviewing the
matter the court rejected the fire chief's contention that "incapacitated for the
performance of his duty" as found in the provisions for compulsory retirement in a
city charter meant "any and all duties that are performed by firemen." ([Barber]
18 Cal.App.3d at p. 278, italics the [Barber] court's.) It concluded, "We think that
in view of the well recognized public policy favoring the employment and
utilization of physically handicapped persons (Welf. & Inst. Code, § 10650), the
Chief's interpretation here was too broad. Under the circumstances, where there
were permanent light duty assignments, a narrower construction declaring 'his
duty' in section 171.1.3 to refer to duties required to be performed in a given
permanent assignment within the department would be more reasonable.” (ld.
See also Craver v. City of Los Angeles (1974), supra, 42 Cal.App.3d 76, 79-80
[117 Cal.Rptr. 534].) [ltalics are the Harmon court’s.]

In Mansperger v. Public Employees' Retirement System, the court upheld the
findings of the governing board of the retirement system and the trial court that
the employee was not entitled to a retirement pension. It stated, "While it is clear
that petitioner's disability incapacitated him from lifting or carrying heavy objects,
evidence shows that the petitioner could substantially carry out the normal duties
of a fish and game warden. The necessity that a fish and game warden carry off
a heavy object alone is a remote occurrence. Also, although the need for
physical arrests do [sic] occur in petitioner's job, they are not a common
occurrence for a fish and game warden." (6 Cal.App.3d at pp. 876-877.) Here
even accepting in full the facts and opinions in the doctor's reports, and
disregarding the testimony of the investigator and the supporting motion pictures,
the record supports the implied finding that the deputy was not incapacitated for
the performance of the duties of bailiff or other duties set forth in the civil service
classification which did not involve heavy lifting or frequent necessity, as on
patrol, for the use of considerable physical effort to subdue arrestees or
prisoners.

Schrier v. San Mateo County Employees' Retirement Association (1983) 142
Cal.App.3d 957, 961-962 [191 Cal.Rptr. 421]:

Appellant urges a "full range of duties" construction of section 31729 to impose
the requirement that unless he is fully fit for vehicular pursuit, he be found
incapacitated. Existing authority does not support this position. While no cases
specifically construing sections 31729 and 31730 can be located, similar
language has been defined. Mansperger v. Public Employees’ Retirement
System (1970) 6 Cal.App.3d 873 [86 Cal.Rptr. 450] held that "'incapacity for the
performance of duty' within section 21022 means the substantial inability of the
applicant to perform his usual duties." (ld., at p. 876, italics in [Mansperger]
original.) In Barber v. Retirement Board (1971) 18 Cal.App.3d 273 [95 Cal.Rptr.
657] the phrase "incapacitated for the performance of his duty" in the San
Francisco Charter section relating to firemen was construed to refer to "duties
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required to be performed in a given permanent assignment within the department
... (Id., at pp. 277-278, italics in original.) Craver v. City of Los Angeles (1974)
42 Cal.App.3d 76 [117 Cal.Rptr. 534], dealt with the similar issue of physically
disabled police officers. Citing Barber, supra., Craver held that, "... where there
are permanent light duty assignments and a person who becomes 'incapacitated
for the performance of his duty ... shall be retired,’ that person should not be
retired if he can perform duties in a given permanent assignment within the
department. He need not be able to perform any and all duties performed by
firemen or, in the instant case, policemen. Public policy supports employment
and utilization of the handicapped. (Barber, supra.) If a person can be employed
in such an assignment, he should not be retired with payment of a disability
retirement pension.” (Craver, supra., 42 Cal.App.3d at pp. 79-80.) Recently, in
O'Toole v. Retirement Board (1983) 139 Cal.App.3d 600 [188 Cal.Rptr. 853],
another division of this court construed the phrase "incapacitated for the
performance of his duty" in the San Francisco Charter section relating to
policemen, and held that if the injured police officer "was able to perform the
duties of his permanent assignment within the department, under the Barber-
Craver standard, he should not be retired with a disability pension.” (Id., at p.
603.) Most persuasive, however, is Harmon v. Board of Retirement, supra., 62
Cal.App.3d at pp. 694-695, in which the court, defining the phrase "permanently
incapacitated physically or mentally for the performance of his duties in the
service" as contained in section 31724, adopted the construction of Mansperger
and Barber, supra. Sections 31724, 31729 and 31730 are all in article 10,
entitled "Disability Retirement," of the County Employees' Retirement Law. (Gov.
Code, 8§ 31450 et seq.) They were enacted simultaneously, deal with the same
subject matter and are in pari materia. As such, they should be harmonized and
similarly construed. (People v. Navarro (1972) 7 Cal.3d 248, 273-274 [102
Cal.Rptr. 137, 497 P.2d 481]; Mannheim v. Superior Court (1970) 3 Cal.3d 678,
687 [91 Cal.Rptr. 585, 478 P.2d 17]; Hamilton v. State Bd. of Education (1981)
117 Cal.App.3d 132, 141 [172 Cal.Rptr. 748]; In re Marriage of Pinto (1972) 28
Cal.App.3d 86, 89 [104 Cal.Rptr. 371].)

With established rules of statutory construction in mind (see Palos Verdes
Faculty Assn. v. Palos Verdes Unified Sch. Dist. (1978) 21 Cal.3d 650, 658-659
[147 Cal.Rptr. 359, 580 P.2d 1155]) and the persuasive rationale of Mansperger,
Barber, Craver, O'Toole and Harmon, supra., as precedent, we reject appellant's
suggested construction of sections 31729 and 31730.

Curtis v. Board of Retirement (1986) 177 Cal.App.3d 293, 297-298 [223 Cal.Rptr. 123]:

By the terms of Government Code section 31720, the appellant need be
incapacitated only for performance of duty and it is not enough to disqualify
appellant to show that she is able to do some other kind of job than she has been
working in the county.

The court in Mansperger v. Public Employees' Retirement System (1970) 6
Cal.App.3d 873, 876-877 [86 Cal.Rptr. 450], in a case involving injuries to a
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game warden's arm that he contended made him physically incapacitated from
performing his duties, stated as follows: "We hold that to be 'incapacitated for
the performance of duty' within section 21022 means the substantial inability of
the applicant to perform his usual duties. [{] While it is clear that petitioner's
disability incapacitated him from lifting or carrying heavy objects, evidence shows
that the petitioner could substantially carry out the normal duties of a fish and
game warden. The necessity that a fish and game warden carry off a heavy
object alone is a remote occurrence. Also, although the need for physical arrests
do [sic] occur in petitioner's job, they are not a common occurrence for a fish and
game warden. A fish and game warden generally supervises the hunting and
fishing of ordinary citizens.” (ltalics in original.)

Appellant argues that pension laws are to be liberally construed, resolved all
ambiguities in favor of the appellant. [Sic] (Gorman v. Cranston (1966) 64 Cal.2d
441 [50 Cal.Rptr. 533, 413 P.2d 133]); Neeley v. Board of Retirement (1974) 36
Cal.App.3d 815 [111 Cal.Rptr. 841].)

The object of the disability allowance is not solely to compensate a member with
a pension. The disability retirement allowance has as its objective the effecting
of efficiency and economy in public service by replacement of employees,
without hardship or prejudice, who have become superannuated or otherwise
incapacitated. Therefore, the primary test before us is whether petitioner is
substantially incapacitated from the performance of duty, and the rule of liberality
of construction does not change that test. (Mansperger v. Public Employees’
Retirement System, supra., 6 Cal.App.3d 873.)

It is the Board which must determine whether an applicant is permanently
incapacitated for the performance of duty. (Gov. Code, 8§ 31725; McGiriff v.
County of Los Angeles (1973) 33 Cal.App.3d 394 [109 Cal.Rptr. 186].)

It is a question of fact to be determined from the evidence presented. (Sweeney
v. Industrial Acc. Com. (1951) 107 Cal.App.2d 155 [236 P.2d 651].) The record
reflects the hearing officer, in his review of the evidence, especially the medical
testimony, stated that appellant is not substantially unable to perform her usual
duties which do not include the activities which doctors warn she cannot do;
heavy lifting, repeated bending and stooping. The testimony of Doctors
Hirabayashi and Phillips was particularly impressive since it was submitted by
appellant.

3. "Full range of duties test" rejected in CERL of '37 cases.
Harmon v. Board of Retirement (1976) 62 Cal.App.3d 689, 695-697 [133 Cal.Rptr. 154]:

.... Here even accepting in full the facts and opinions in the doctor's reports, and
disregarding the testimony of the investigator and the supporting motion pictures,
the record supports the implied finding that the deputy was not incapacitated for
the performance of the duties of bailiff or other duties set forth in the civil service
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classification which did not involve heavy lifting or frequent necessity, as on
patrol, for the use of considerable physical effort to subdue arrestees or
prisoners.

The deputy seeks to avoid the foregoing conclusion by reference to testimony of
the assistant sheriff that since July 1, 1973, it was the policy of the sheriff's office
not to restore officers to duty unless they were 100 percent fit for any duty to
which they might be assigned, and that at the time of the hearing before the
referee in April 1974, some eight months after the deputy, not the sheriff, had
terminated the employment relationship, there was no position available in the
sheriff's office which would not involve a significant risk of violence. He relies
upon Barber v. Retirement Board, supra, where the board, the trial court, and the
Court of Appeal upheld the compulsory retirement of the fire lieutenant sought by
the fire chief because there was no light duty available for one of the lieutenant's
rank with his disability. (18 Cal.App.3d at pp. 279-280. See also Dobbins v. City
of Los Angeles (1970) 11 Cal.App.3d 302, 305-306 [89 Cal.Rptr. 758]; and
O'Neal v. City of San Francisco (1969) 272 Cal.App.2d 869, 874-875 [77
Cal.Rptr. 855].) In this case the sheriff is not a party seeking to force the deputy
to retire.

Under the provisions of the County Employees Retirement Law of 1937, the
employer is entitled to secure judicial review of a decision denying an employee
retirement because the retirement board, as here, is not satisfied from the
medical examination and other evidence that the member is incapacitated for the
performance of his duties. If no such action is taken by the employer and the
denial becomes final the employer must reinstate the employee. (Footnote
omitted (See McGiriff v. County of Los Angeles (1973) 33 Cal.App.3d 394, 398-
400 [109 Cal.Rptr. 186].)

Moreover, the assistant sheriff's testimony when taken as a whole does not
foreclose the possibility that there were positions in the sheriff's office which
could be performed by one subject to the disabilities which the doctors reported
that the deputy suffered.

Schrier v. San Mateo County Employees' Retirement Association (1983) 142
Cal.App.3d 957 [191 Cal.Rptr. 421]:

The standard applicable to appellant is set forth in section 31729 as
"iIncapacitated for service in the office or department of the county or district
where he was employed and in the position held by him when retired for
disability." When retired for disability, appellant was in the position of deputy
sheriff. The only current limitation which affects his incapacity is the possible
inability to drive a pursuit vehicle. However, there are many permanent full-time
positions in the sheriff's office which do not require vehicular pursuit." (Schrier, p.
961.)
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Appellant's claim that the trial court failed to make findings concerning a "full
range of duties" standard is irrelevant. The proper standard is that contained in
sections 31729 and 31730, as defined in Harmon, supra., 62 Cal.App.3d 689,
and again herein, and the trial court properly applied that standard. (Schrier, p.
963.)

Associations’ comment

An employer may accommodate the employee’'s medical conditions within the
employee's existing permanent position. An employee is not disabled if she can
perform modified duties in her permanent assignment. In other words, a claimant is not
necessarily incapacitated even though the claimant is unable to perform the "full range"
of duties of a given job assignment. (Schrier v. San Mateo County Employees'
Retirement Assn., supra, 142 Cal.App.3d, 959.)

End comment.
4. Distinctions in the Meaning of "Disability"
Associations’ comment

The terms "disability” and "incapacity" are used interchangeably in the CERL of 1937
(e.g., Gov. Code, § 31720) and clearly refer to the member's inability to substantially
perform the member's usual duties. "Disability” in workers' compensation law is not
synonymous with "incapacity,” but refers to a full range of impairment, from the
miniscule to totally incapacitating. Distinctions in the meaning and use of the word
"disability" among the systems that use the term must be kept in mind when one looks
at how issues were analyzed and resolved in one of those other systems.

End comment.

a) ADA
Title 42 U.S.C. § 12102, subdivision (2):
"Disability" is

(1) A physical or mental impairment that substantially (by comparison to an
"average person") limits (considering nature, severity, duration and impact) a
major life activity (e.g., caring for oneself, seeing, hearing, walking, speaking,
breathing, learning, working, sitting, standing, lifting, reaching, concentrating,
interacting with others, sleeping.) or

(2) A record of such impairment, or

(3) Being regarded as having such an impairment.

Associations’ comment
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Under the expansive ADA definition of "disability,” the impairment does not have to be
permanent or even presently incapacitating.

End comment.
b) Workers' Compensation

Before the 2004 workers' compensation reform legislation, "permanent disability” was

defined as a permanent injury that impaired a worker's earning capacity or a worker's

bodily function, or that created a competitive handicap for the worker in the open labor
market. (Franklin v. Workers' Comp. Appeals Bd. (1978) 79 Cal.App.3d 224, 237 [145
Cal.Rptr. 22].)

The 2004 workers' compensation reform legislation changed the definition of "disability”
for workers' compensation purposes. Labor Code section 4660 was amended to
provide, in part, as follows:

(a) In determining the percentages of permanent disability, account shall be
taken of the nature of the physical injury or disfigurement, the occupation of the
injured employee, and his or her age at the time of the injury, consideration being
given to an employee's diminished future earning capacity.

(b)

(1) For purposes of this section, the "nature of the physical injury or
disfigurement” shall incorporate the descriptions and measurements of physical
impairments and the corresponding percentages of impairments published in the
American Medical Association (AMA) Guides to the Evaluation of Permanent
Impairment (5th Edition).

In its April 2004 Summary of SB 899 by Labor Code Section, the Commission on Health
and Safety and Workers' Compensation explained how SB 899 changed the meaning of
"disability:

One of the basic principles of PD [ed. “permanent disability”] rating, “diminished
ability to compete,” is now replaced by “diminished future earning capacity.”
Other basic principles remain the nature of the physical injury or disfigurement,

age, and occupation. . . . [] The 'nature of the physical injury or disfigurement'
shall incorporate the AMA Guides for both descriptions and percentage
impairments.’

Bruce A. Barron, M.D., in a medical journal article for physicians who become involved
in disability issues, explained the term "disability,"” writing,

. ... For the most part, "disability” is an administrative term that refers to an
individual's inability to perform certain activities of daily living, such as work.
Disability should not be confused with "impairment,” which is a medical term.
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According to the American Medical Association's "Guides to the Evaluation of
Permanent Impairment,” [footnote omitted] impairment can be defined as a loss
of physiologic function or anatomic structure. Permanent impairment implies that
the condition has persisted to a sufficient degree that further medical,
psychologic, surgical and rehabilitative interventions are unlikely to produce any
substantial improvement in the condition, level of function or quality of life over
the course of the next year. By contrast, disability can be defined as a reduced
ability to meet occupational demands as a result of impairment and other
associated factors. Therefore, disability is a broad term that encompasses not
only impairment but also a multitude of other factors, as listed in Table 1.5,
[Table and Footnote omitted] Disability is frequently stratified in terms of extent
and permanency [Figure 1, omitted]. (Barron, Disability Certifications in Adult
Workers: A Practical Approach, American Family Physician, [a journal of the
American Academy of Family Physicians], November 1, 2001, Vol. 64, No. 9.)

c) CERL of 1937

"Permanent incapacity" for the performance of duty is the substantial inability of a
member to perform his or her usual duties. (Harmon v. Board of Retirement, supra,
(1976) 62 Cal.App.3d 689, 694-696 [133 Cal.Rptr. 154].)

Associations’ comment

The Board of Retirement has no authority to enforce the ADA or to force the employer
to provide reasonable accommodations to a member. However, in determining whether
a member is permanently incapacitated for the performance of the usual duties of his or
her job, the Board should consider those accommodations that have been or should be
offered by the employer so that the member can continue to work.

End comment.
(1) What is a "usual duty."
Associations’ comment

The Court of Appeal in Mansperger did not define "substantial inability” or "usual duty."
The closest the Court came to providing a definition was stating what was not a usual
duty. The court held that a duty that is a "remote occurrence” or "not a common
occurrence" is not a "usual duty.” It follows that an inability to perform a duty that is a
remote or uncommon occurrence is not a substantial inability to perform the usual
duties of the job. (Mansperger v. Public Employees’ Retirement System, supra, 6
Cal.App.3d, 877.)

(@) Duties listed in a job classification are not the measure of a
member’s usual duties if the duties listed are not actually
performed.
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In Glover v. Board of Retirement (1989) 214 Cal.App.3d 1327 [263 Cal.Rptr. 224] a
supervising cook at a county jail asserted that he was entitled to the presumption that
his heart trouble was service connected. He pointed to a class specification that stated
that a supervising cook was responsible for handling emergencies in the kitchen and
argued that this translated into a requirement that he handle prisoners and engage in
active law enforcement. The Court of Appeal found the class specification reference to
“emergencies” to be vague, and, perhaps, only a reference to administrative
emergencies, such as not having enough cooks on a shift. On the significance of the
class specification, the court concluded,

However, Glover's ultimate status should be based on the duties he actually
performed and not the duties listed in a job analysis or other documents. (Neeley
v. Board of Retirement [(1974)], supra, 36 Cal.App.3d 815, 818, fn. 2 [111
Cal.Rptr. 841] and cases cited therein.)

See subsection I, A, 12, below, for a discussion of the effect of the employer providing
a lighter duty assignment of indefinite duration to a disabled member.

Associations’ comment

A member need not be physically or mentally incapable of performing each and every
duty that may arise within the job classification in order to qualify for a disability
retirement.

Other laws in respect to disability create controversial issues as to what standard is to
be used to judge a "disability.” If an employee was disabled for her usual and
customary duties, the employee may have been "a qualified injured worker" and entitled
to rehabilitation under the Workers' Compensation Act if her injury occurred before the
effective date of the repeal of the rehabilitation feature of the workers’ compensation
law. (April 19, 2004 versus January 1, 2004. See the discussion of issues arising
under the rehabilitation provisions of the workers’ compensation law, including the
elimination of those provisions under the April 2004 reforms, beginning at Section Il, A,
16.) However, that the employee was entitled to rehabilitation benefits did not mean
that the employee was entitled to a disability retirement. For example, a clerk may have
been disabled for his usual and customary duties and may have been entitled to
rehabilitation services in the form of assistance with placement. The rehabilitation
services may have entailed only switching the clerk from one desk to another. In such
circumstances, the facts that entitled the clerk to rehabilitation benefits may not have
entitled him to retirement benefits.

The employer may find that the member is unable to perform an "essential job function,”
a standard under the Americans with Disabilities Act (42 U.S.C. § 12101, et seq.), and
conclude that the employee is unable to continue working. The Board of Retirement
may determine that the member is able to substantially perform her usual duties, even if
the member is unable to perform a duty that the employer considers to be an essential
job function. In such a case, unless the employee or the employer is successful in
overturning the Board’s decision, the Board's decision is preeminent and the employer
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must reinstate the member. (Raygoza v. County of Los Angeles (1993), supra, 17
Cal.App.4th 1240 [21 Cal.Rptr.2d 896].)

In Raygoza, the court stated,

Government Code section 31725 (footnote omitted) provides that when a county
employee is fired for disability, and disability retirement is denied because the
evidence does not satisfy the retirement board "that the member is incapacitated
physically or mentally for the performance of his duties,” the employer may file a
petition for a writ of mandate, or join in such a writ filed by the employee, seeking
to compel a disability retirement. "If the employer does not do so or if the court
upholds the [retirement] board, the section specifically provides that the employer
shall reinstate the employee to his job.” (McGriff v. County of Los Angeles
(1973) 33 Cal.App.3d 394, 399 [109 Cal.Rptr. 186].) (Raygoza v. County of Los
Angeles, supra, 17 Cal.App.4th, 1244.)

The Legislature decided that an employee in this situation either stays on the job
or is given disability retirement. It, in essence, left the decision up to the
retirement board. The Legislature's intent is plain. Raygoza cannot be denied
both work and disability retirement. If there is a hole in the statutory scheme, the
county has to go to the Legislature for a patch. (Raygoza, p. 1247.)

End comment.
5. "Permanent" defined
Associations’ comment

There is no reported appellate court opinion that defines "permanent” for purposes of
the CERL of 1937, and it is not defined in the CERL of 1937 itself. The following
authorities provide some guidance.

End comment.
Sweeney v. Industrial Acc. Comm. (1951) 107 Cal.App.2d 155, 159 [236 P.2d 651]:

It is a fact that on four different occasions since February, 1949, when exposed
to cinnamon, he developed dermatitis and all the doctors agree that he is now
sensitive to cinnamon and exposure to it at present will result in dermatitis.
Those facts alone, however, do not establish that such condition will continue for
the balance of his life or meet the test of permanent disability. "... a disability is
generally regarded as ‘permanent' where further change-for better or worse-is
not reasonably to be anticipated under usual medical standards. It may be that
no further treatment is possible, or that the only treatment suggested is so
problematical of success as to warrant the employee's refusal to undergo it. In
such an event, it is permanent within the meaning of the Act. In practical legal
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results, the healing period is over and a permanent aftermath of disability exists.
... Ordinarily the term permanent, when applied to a personal injury means
'lasting during the future life of the injured party.' " (Campbell, Workmen's
Compensation, vol. I, 8 813, p. 719.) The evidence upon which petitioner relies
is the statement of Dr. Epstein that the "sensitivity to cinnamon will probably
remain for an indefinite period of time but it is impossible to know how long such
a sensitivity will remain.” This is not a prognosis that it will remain all his life or
will be permanent. The most that can be said of the statement is that it is
susceptible of two reasonable inferences, one that it might continue for his
lifetime, the other that it may not so continue. The commission adopted the
second inference and we are bound by their selection. Dr. Epstein's statement in
nowise compels the adoption of the first inference.

In Subsequent Injuries Fund v. Industrial Acc. Comm. (Rogers) (1964) 226 Cal.App.2d
136 [37 Cal.Rptr. 844], the Court of Appeal affirmed the commission's finding that an
amputee's recurrent swelling and drainage of the leg stump over the course of two and
a half years, during which time correction of the problem with surgery was attempted,
was permanent and stationary notwithstanding that the amputee testified that he
intended to undergo another attempt at remedial surgery.

The applicable statutes provide no definition of permanent disability. However it
is now settled that a disability is permanent within the meaning of the Workmen's
Compensation Law when further change for better or for worse is not reasonably
to be anticipated under usual medical standards. Either no further medical
treatment is possible or the success of that which is suggested is so
problematical as to warrant refusal to undergo it. Generally speaking a
permanent disability is one which will remain substantially the same during the
remainder of the injured party's life. (Sweeney v. Industrial Acc. Com. (1951) 107
Cal.App.2d 155, 159 [236 P.2d 651] quoting from 1 Campbell, Workmen's
Compensation, 8 813, p. 719.) According to Hanna (2 Hanna, The Law of
Employee Injuries and Workmen's Compensation (1954 ed.) p. 255) “Permanent
disability may be defined as any impairment of bodily or mental function which
remains after maximum recovery has been attained from the effects of injury, and
which causes impairment of earning capacity, impairment of the normal use of a
member, or a competitive handicap in the open labor market.” Whether an injury
is permanent is purely a question of fact for the determination of the commission
which is final and conclusive on said issue if supported by any substantial
evidence. [Citations.]

The Public Employees Retirement Law, in Government Code section 20026, provides,

"Disability” and "incapacity for performance of duty" as a basis of retirement,
mean disability of permanent or extended and uncertain duration, as determined
by the board, or in the case of a local safety member by the governing body of
the contracting agency employing the member, on the basis of competent
medical opinion.
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Until it was amended effective January 1, 2005, Title 8, California Code of Regulations
section 10152 [Division of Workers' Compensation, Administrative Director -
Administrative Rules] provided,

A disability is considered permanent after the employee has reached maximum
medical improvement or his or her condition has been stationary for a reasonable
period of time.

As part of the implementation of the 2004 workers' compensation reforms, Section
10152 was amended to provide,

A disability is considered permanent when the employee has reached maximal
medical improvement, meaning his or her condition is well stabilized, and unlikely
to change substantially in the next year with or without medical treatment.

This amendment conformed the Administrative Rules of the Administrative Director to
the definition of "maximal medical improvement” contained in the American Medical
Association’s Guides to the Evaluation of Permanent Impairment, 5th Edition, pages 2
and 601.

Maximal medical improvement (MMI) A condition or state that is well stabilized
and unlikely to change substantially in the next year, with or without medical
treatment. Over time, there may be some change; however, further recovery or
deterioration is not anticipated. (Guides, Glossary, p. 601.)

The AMA definition is also incorporated in the Schedule for Rating Permanent
Disabilities (January 2005), pages 1-2:

The extent of permanent disability that results from an industrial injury can be
assessed once an employee’s condition becomes permanent and stationary.
Permanent and stationary is defined as the point in time when the employee has
reached maximal medical improvement (MMI), meaning his or her condition is
well stabilized and unlikely to change substantially in the next year with or without
medical treatment. (AMA Guides, p. 2.)

Associations’ comments

The Schedule departs from the distinction made by the California Supreme Court in
Industrial Indem. Exch. v. Industrial Acc. Comm. (Riccardi) (1949) 90 Cal.App.2d 99, at
102 [202 P.2d 585] between the “condition,” which might change over time, and the
“disability,” which may be permanent notwithstanding the changes that may be going on
with the “medical” or “physical” condition.

Riccardi sustained a traumatic injury to his heart, the repair of which was too risky to
perform. At issue was whether he was temporarily or permanently disabled.

Respondents also argue that because Riccardi may become progressively worse
and because digitalis and restricted activity may improve his general condition
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his physical condition is not stable and is therefore temporary. This confuses
physical condition with disability. His disability is now permanent though his
physical condition may be subject to change for the worse or to slight periodic
improvement. The need for medical treatment is not incompatible with a status
of permanent disability and may be allowed in connection with an award for
permanent total disability where necessary. [Citation.] (lbid.)

Given the AMA'’s definition of MMI and the Schedule’s definition of “permanent and
stationary,” perhaps Riccardi today would be found not to be permanent and stationary
because further medical improvement was anticipated.

The Board of Retirement of the Los Angeles County Employees Retirement
Association, based on legal advice, adopted the Division of Workers' Compensation's
definition of "permanent and stationary" and has instructed its consulting physicians to
use that definition when reporting on the disability status of LACERA applicants for
disability retirement.

Note that while the AMA’s Guides provides that an assessment of permanent
impairment rating may be performed once the impairment has reached maximal medical
improvement (Guides, ch. 2, sec. 2.4, p. 19), the Court of Appeal has held that the
existence of permanent disability may be determined even though the injured worker’s
condition is not permanent and stationary. (Genlyte Group, LLC v. Workers’ Comp.
Appeals Bd. (2008) 158 Cal.App.4th 705, 719 [69 Cal.Rptr.3d 903]; Zenith Ins. Co. v.
Workers’ Comp. Appeals Bd. (2008) 159 Cal.App.4th 483, 496-499 [71 Cal.Rptr.3d
724]; Lewis v. Workers’ Comp. Appeals Bd. (Beutler Heating and Air Conditioning)
(2008) 168 Cal.App.4th 696 [85 Cal.Rptr.3d 661].)

Since the physicians who render opinions in disability retirement cases often use the
terminology of the workers' compensation system, it is important to consider the
difference between the nature of permanent disability for workers' compensation
purposes and the nature of permanent disability, or incapacity, for disability retirement
purposes.

Conceivably, one can be temporarily disabled for workers' compensation purposes, but
permanently incapacitated for purposes of disability retirement.

For example, a county road laborer may loose an arm in an accident that also causes
orthopedic injuries to the back and other parts of the body. Assume that the orthopedic
injuries may be expected to heal over the course of a year. For workers' compensation
purposes, the road laborer will be temporarily disabled and not permanent and
stationary for workers’ compensation purposes until the orthopedic injuries have
reached maximal medical improvement. However, due to the loss of the arm, the road
worker is permanently incapacitated from the substantial performance of his or her
usual duties immediately (a court may use the term “permanent ab initio”) and, perhaps,
long before the temporary disability period ends. There may be reasons why the
commencement date of the pension might be delayed, such as the member’s receipt of
sick leave with compensation or vacation pay as regular compensation (Gov. Code, §
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31724), but there is no need to delay the member’s disability retirement merely because
his or her condition is not expected to be permanent and stationary for an extensive
period of time.

We assume that there is no indefinite assignment available to duties to which other road
workers are assigned that would be compatible with the limitations faced by a person
who has lost an arm. If there is such an assignment, the “permanent disability” in the
workers’ compensation sense would not be considered “permanently incapacitating” in
the disability retirement sense. See discussions below at Section II, A, 12.

On the other hand, an employee may have a very high permanent disability rating for
workers' compensation purposes, yet still be capable of substantially performing the
usual duties of the job. A discussion of these concepts is contained in 1 Hanna,
California Law of Employee Injuries and Workers' Compensation, Rev. 2d Ed. (April
2011, Release No. 73) 88 8.01 (What Permanent Disability Means) and 8.02
(Permanent Disability Rating).

End comment.

6. Effect of a need for continuing medical treatment on the question of
the permanence of incapacity

That the applicant continues to need medical treatment is not inconsistent with the fact
that the applicant’s incapacity is permanent.

Industrial Indem. Exch. v. Industrial Acc. Comm. (Riccardi), supra, (1949) 90 Cal.App.2d
99, 102 [202 P.2d 850]:

Any disability must have been temporary during the healing period but that
cannot prevent its later becoming permanent.  Respondents also argue that
because Riccardi may become progressively worse and because digitalis and
restricted activity may improve his general condition his physical condition is not
stable and is therefore temporary. This confuses physical condition with
disability. His disability is now permanent though his physical condition may be
subject to change for the worse or to slight periodic improvement. The need for
medical treatment is not incompatible with a status of permanent disability and
may be allowed in connection with an award for permanent total disability where
necessary.

The Court of Appeal in Subsequent Injuries Fund v. Industrial Acc. Comm. (1964) 226
Cal.App.2d 136, 144,[ 37 Cal.Rptr. 844] citing Riccardi, held, ". . . . the need for further
medical treatment is not incompatible with the status of permanent disability."

7. Preexisting conditions waivers

Government Code section 31009, provides,
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Prior to January 1, 1981, an applicant for employment who does not meet the
physical standards established for his employment because of a physical
impairment existing on the date of his employment may be required by the
county as a condition to such employment to execute a waiver of any and all
rights to a disability retirement under the County Employees Retirement Law of
1937 arising as a result of such impairment or any aggravation thereof while in
county service.

The Court of Appeal in Burdick v. Board of Retirement (1988) 200 Cal.App.3d 1248, at
1255, [246 Cal.Rptr. 555] held that a waiver was unenforceable:

In determining the validity of the waiver executed by Burdick, the crucial issue is
whether her diabetic condition when she applied for County employment
constituted a job-related impairment. The record contains no evidence Burdick's
diabetic condition at that time made her unable to perform her duties as an
intermediate clerk typist or unable to perform such duties in a manner not
dangerous to the health and safety of herself or others The waiver was not
based upon a job-related impairment or any other bona fide occupational
qualification. Thus, the waiver is unenforceable against Burdick. (Burdick v.
Board of Retirement, supra, 200 Cal.App.3d, 1254.)

At the time Burdick was required to execute the waiver, her controlled diabetes
did not interfere with her ability to perform [her duties] or pose a risk to the health
and safety of herself or others. It was not reasonably foreseeable her job duties
would likely aggravate her diabetic condition or enhance the probability of
disability. The County's discrimination . . . . was impermissible because her
controlled diabetes did not constitute a job-related impairment. (Burdick v. Board
of Retirement, supra, 200 Cal.App.3d, 1256.)

Association's comment

Government Code section 31009, enacted in 1965, permitted an applicant for
employment to waive a right to a disability retirement if he or she did not meet the
physical standards established for the position because of a physical impairment.
Section 31009 was amended in 1980 to limit its application to persons employed prior to
January 1, 1981.

End comment.

The California Attorney General concluded that Section 31009 is constitutional. See 64
Ops.Cal.Atty.Gen. 837 (1981), at 846:

Section 31009, as amended, does not . . . .. present any significant constitutional

guestion, nor is it, for the reasons hereinabove set forth, in conflict with any state
or federal law. In order for a pre-existing conditions waiver to be enforceable, the
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waiver must be based on a job-related impairment or other bona fide
occupational qualification.

8. Pain as the basis of a claim of incapacity

When is pain a factor of disability? Issues arise when the applicant's complaint of pain
cannot be verified by the presence of objective findings consistent with the pain.

a) Pain as not disabling

Universal City Studios, Inc. v. Workers' Comp. Appeals Bd. (1979) 99 Cal.App.3d 647
[160 Cal.Rptr. 597]:

At bench the evidence (as opposed to the statutory presumption) of actual
physical inability to compete (the disability) is based entirely upon subjective
complaints of slight or minimal pain. There is no testimony or other evidence of
objective findings that the condition in any way, physiologically or functionally,
prevents or disables the employee from performing whatever work she could
have or would have performed in the future. There is only evidence that when
she stands for a protracted period of time, dances, squats, or walks a certain
number of blocks, she then complains of some aching or pain. While there is no
evidence of any reason to doubt the truthfulness of the employee, the presence
of pain is not a compensable limitation. It is but one of the subjective factors that
the doctor considers in determining the actual existence of new limits upon
motion or actual use of the particular part of the body. (Universal City Studios,
Inc. v. Workers' Comp. Appeals Bd., supra, 99 Cal.App.3d, 656-657.
Parentheticals in the text are the court’s.)

Examining the evidence closely, it is clear that the only evidence which supports
the theory that the employee should be confined to semisedentary work as
classified by the rater, is the evidence of the employee's own subjective
complaints and the doctor's acceptance of that subjective complaint. There is no
objective evidence that the doctors concluded that Lewis is permanently
restricted by reason of this injury to semisedentary work. None of the objective
findings of any doctor disclose any physical abnormality or any functional
disability of Lewis' left foot.

There is no evidence that Lewis tried to return to her work although the
independent medical examiner and another doctor stated that she was able to
perform work which would permit her to stand equally, alternately and
intermittently throughout the day. On the other hand, there is evidence that after
her injury, she danced, and took a three week trip to Detroit, during which she
chose to do without the medical therapy then being provided for her by her
employer.
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The worker is not to be penalized for trying to lead a normal life. The foregoing
matters, however, are matters of evidence and part of the entire record which
should be assessed on a side by side basis with other evidence in determining
her physical condition and ability. (Universal City Studios, Inc. v. Workers' Comp.
Appeals Bd., supra, 99 Cal.App.3d, 657-658.)

We do not say that the rating procedures or the purposes thereof are
unconstitutional. We simply observe that under Hale v. Morgan, supra., (1968)
22 Cal.3d 388 [149 Cal.Rptr. 375, 584 P.2d 512] upon a case by case [sic]
examination (Id., at p. 404), when we discern an inequitable result, it is our duty
to require reexamination. These principles, when applied, require
reconsideration by the Board. Guided by the teaching of Hale v. Morgan, simply
and basically stated, we conclude here that the award is so disproportionate to
the disability and the objectives of reasonably compensating an injured worker as
to be fundamentally unfair. [Footnote omitted.] On the evidence available in this
record, the award demonstrates a windfall not just and fair compensation.
(Universal City Studios, Inc. v. Workers' Comp. Appeals Bd., supra, 99
Cal.App.3d, 659.)

b) Acceptance of subjective complaints in the absence of evidence to
the contrary

Baker v. Workmen's Comp. Appeals Bd. (1971) 18 Cal.App.3d 852, 859-860 [96
Cal.Rptr. 279]:

In the absence of evidence to the contrary, the referee and the board must
assume the truth of petitioner's uncontradicted and unimpeached testimony
respecting the genuineness of his complaints. (See Place v. Workmen's Comp.
App. Bd., (1970) 3 Cal.3d 372, 379 [90 Cal.Rptr. 424, 475 P.2d 656].) Given the
truth of petitioner's testimony, the board's finding that petitioner did not sustain an
industrial injury cannot be reached by simply ruling out heart disease. The only
reasonable inference which can be drawn from the evidence is that petitioner
suffers from a form of psychoneurotic injury which doctors termed "cardiac
neurosis."

Association's comment

Baker was a firefighter who developed chest pains after he was exposed to smoke at a
fire. Medical evidence established that he did not have heart disease. The Appeals
Board denied his claim on the basis that he did not have heart disease and the
presumption that heart trouble is work-related, therefore, did not arise. The Court of
Appeal reversed on the basis that there was no substantial evidence supporting a
finding that the applicant did not have a work-related injury nonetheless, perhaps on the
basis of a cardiac neurosis. The court's opinion addresses the question of whether
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Baker had sustained a work-related injury, not whether he was permanently
incapacitated.

End comment.

In Gillette v. Workmen's Comp. Appeals Bd. (1971) 20 Cal.App.3d 312 [97 Cal.Rptr.
542], a firefighter claimed to have a disability caused by injury to his heart. He suffered
a heart attack while on vacation in 1969. He pointed to the onset of chest pain in the fall
of 1968 while fighting a fire. Attorneys for the defendant city argued that the applicant's
uncorroborated statements about the chest pains during the 1968 fire were self-serving
and, therefore, unreliable. The court defined the issue as follows:

The only real question presented to us here is: Where a trier of fact accepts the
opinion of a doctor who has used as a part of that opinion a history given by the
patient, has it relied upon inadmissible evidence? (Gillette v. Workmen's Comp.
Appeals Bd., supra, 20 Cal.App.3d, 315.)

As stated above, the carrier has argued that petitioner's description of the
September 1968 incident was unbelievable as being “self-serving.” We find no
merit to this argument. Every time an applicant testifies to facts which favor his
claim of disability he testifies to further that cause. If the carrier denounces such
testimony as unbelievable because it is "self-serving," it effectually argues that an
applicant may neither testify nor state a subjective history to his doctor. That, of
course, is to argue an absurdity. It also disputes well settled law to the contrary.
(See Witkin, Cal. Evidence, supra, , s 555, pp. 529, 530, discussing Evid. Code §
1251.) The referee properly considered all of the evidence relating to the
September 1968 incident. (Gillette v. Workmen's Comp. Appeals Bd., supra, 20
Cal.App.3d, 321.)

Associations’ comment

Evidence Code section 1251, cited by the Gillette court, provides that expressions of
pain are not made inadmissible by the hearsay rule where the declarant is unavailable
to testify.

End comment.

Garza v. Workmen's Comp. Appeals Bd. (1970) 3 Cal.3d 312 [90 Cal.Rptr. 355]
involved a decision by the Workers' Compensation Appeals Board that, because the
applicant delayed in reporting his injury, his claim that he sustained injury to his back
could not be believed. The Supreme Court rejected the Appeals Board's rationale,
stating at 3 Cal.3d, 317-318,

As a general rule, the board “must accept as true the intended meaning of

[evidence] both uncontradicted and unimpeached.” LeVesque v. Workmen's
Comp. App. Bd., supra., (1970) 1 Cal.3d 627, 639 [83 Cal.Rptr. 208]; McAllister
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v. Workmen's Comp. Appeals Bd., supra., (1968) 69 Cal.2d 408, 413 [71
Cal.Rptr. 697]; see Wilhelm v. Workmen's Comp. App. Bd., supra., (1967) 255
Cal.App.2d 30, 33 [62 Cal.Rptr. 829].) At the hearing, respondents made no
effort to impeach petitioner's testimony by showing, through medical opinion, that
he suffered no injury on January 5, or by proving that such an injury could not
have occurred in the manner testified to by him. Indeed, with one possible
exception, [footnote omitted] the evidence relied upon by the appeals board
sustains petitioner's assertion that he suffered an industrial accident on that date.

There is no question that petitioner did in fact have a back condition which
ultimately required surgery to correct, and petitioner adequately explained his
reasons for not reporting his injury to his employer or doctors.

Associations’ comment

The courts’ statements in Baker and Garza that the WCAB and its referee must assume
the truth of the applicant's testimony is qualified. The testimony must be assumed to be
true "in the absence of evidence to the contrary" and the testimony must be
"uncontradicted and unimpeached.” But even if there is no testimony or documentary
evidence that directly contradicts the applicant's testimony, that testimony may be found
not to be credible for a variety of reasons.

Evidence Code section 780 authorizes a court or jury in assessing the credibility of a
witness to consider facts that have any tendency in reason to prove or disprove the
truthfulness of testimony. While administrative proceedings are ordinarily not controlled
by the provisions of the Evidence Code, many of the Evidence Code’s provisions codify
the wisdom of the common law developed over centuries, and those provisions are
instructive. Evidence Code section 780 provides,

Except as otherwise provided by statute, the court or jury may consider in
determining the credibility of a witness any matter that has any tendency in
reason to prove or disprove the truthfulness of his testimony at the hearing,
including but not limited to any of the following:

(a) His demeanor while testifying and the manner in which he testifies.
(b) The character of his testimony.

(c) The extent of his capacity to perceive, to recollect, or to communicate any
matter about which he testifies.

(d) The extent of his opportunity to perceive any matter about which he testifies.
(e) His character for honesty or veracity or their opposites.

(f) The existence or nonexistence of a bias, interest, or other motive.
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(g) A statement previously made by him that is consistent with his testimony at
the hearing.

(h) A statement made by him that is inconsistent with any part of his testimony at
the hearing.

(i) The existence or nonexistence of any fact testified to by him.

(j) His attitude toward the action in which he testifies or toward the giving of
testimony.

(k) His admission of untruthfulness.

End comment.
Davis v. Judson (1910) 159 Cal. 121, 128 [113 P. 147]:

While it is the general rule that the uncontradicted testimony of a witness to a
particular fact may not be disregarded, but should be accepted by the court as
proof of the fact, this rule has its exceptions. The most positive testimony of a
witness may be contradicted by inherent improbabilities as to its accuracy
contained in the witness's own statement of the transaction; or there may be
circumstances in evidence in connection with the matter, which satisfy the court
of its falsity; the manner of the witness in testifying may impress the court with a
doubt as to the accuracy of his statement and influence it to disregard his
positive testimony as to a particular fact; and as it is within the province of the
trial court to determine what credit and weight shall be given to the testimony of
any witness, this court cannot control its finding or conclusion denying the
testimony credence, unless it appears that there are no matters or circumstances
which at all impair its accuracy.

La Jolla Casa De Mafiana v. Hopkins (1950) 98 Cal.App.2d 339, 345-346 [219 P.2d
871]:

In support of her contention defendant cites . . . . cases . . . . [citations] which are
to the effect that uncontradicted and unimpeached testimony of a witness which
is not inherently improbable, cannot be arbitrarily disregarded and should be
accepted as true by the trier of facts where it is not found that the testimony was
false, in which case the appellate courts must presume it was true. There is no
argument about this general rule. However, this general rule is subject to many
exceptions and limitations. An appellate court cannot control a finding or
conclusion denying credence, unless it appears that there are no matters or
circumstances which at all impair the accuracy of the testimony, and a trial judge
has an inherent right to disregard the testimony of any witness, or the effect of
any prima facie showing based thereon, when he is satisfied that the witness is
not telling the truth or his testimony is inherently improbable due to its
inaccuracy, due to uncertainty, lapse of time, or interest or bias of the witness.
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All of these things may be properly considered in determining the weight to be
given the testimony of a witness although there be no adverse testimony
adduced. The trial judge is the arbiter of the credibility of the withesses. A
witness may be contradicted by the facts he states as completely as by direct
adverse testimony, and there may be so many omissions in his account of
particular transactions or of his own conduct as to discredit his whole story. His
manner of testifying may give rise to doubts of his sincerity and create the
impression that he is giving a wrong coloring to material facts. [Citations.]. . .

Associations’ comment

Whether the applicant's expressions of pain can support a finding of incapacity for duty
is an issue of fact. Does the Board believe the applicant’'s expressions of pain or not?
Complaints of pain that are verified in the circumstances may persuade the Board that
the complaints of pain are true and do in fact incapacitate the applicant. On the other
hand, the Board may not believe complaints of pain because they are not consistent
with the disability claimed or are not corroborated in the circumstances. Such
complaints of pain may not, in the Board’s collective opinion, be sufficient to support a
finding of disability. If this is the case after the applicant has had a due process hearing,
the Board and/or the Board's referee should articulate in the decision each fact that
supports the Board's decision that the applicant's complaints of pain are not believed or,
if believed, are not sufficient to support a conclusion that the applicant is incapacitated.
[Cf., Osenbrock v. Apfel (2000) 240 F.3d 1157, 1165-1166: The decision of an
administrative law judge articulating seven reasons why he rejected the excess
complaints voiced by an applicant for social security disability benefits was upheld by a
panel of the Ninth Circuit Court of Appeals.] If the Board or referee fails to articulate
reasons for the rejection of the applicant’s claims of pain, a reviewing court may reject
the Board or referee’s findings because they appear to be arbitrary.

The approach to assessing the credibility of pain in the Social Security system,
exemplified in Osenbrock, is not binding in a CERL of 1937 case, but it is instructive:

The ALJ conducts a two-step analysis to assess subjective testimony where,
under step one, the claimant "must produce objective medical evidence of an
underlying impairment” or impairments that could reasonably be expected to
produce some degree of symptom. Smolen [v. Chater (1996, 9th Cir.)], 80 F.3d
[1273] at 1281-82. If the claimant meets this threshold and there is no affirmative
evidence of malingering, "the ALJ can reject the claimant's testimony about the
severity of her symptoms only by offering specific, clear and convincing reasons
for doing so." Id. at 1281, 1283-84. The ALJ may consider many factors in
weighing a claimant's credibility, including "(1) ordinary techniques of credibility
evaluation, such as the claimant's reputation for lying, prior inconsistent
statements concerning the symptoms, and other testimony by the claimant that
appears less than candid; (2) unexplained or inadequately explained failure to
seek treatment or to follow a prescribed course of treatment; and (3) the
claimant's daily activities." [Citation.] (Tommasetti v. Astrue (2008, 9th Cir.) 533
F.3d 1035, 1039.)
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In Tommasetti, the Ninth Circuit Court of Appeals affirmed the District Court’s
affirmation of an Administrative Law Judge’s decision which was, in part, based on a
finding that the claimant’s complaints of pain were not credible. After finding that there
was objective medical evidence of an underlying impairment, the ALJ recited specific
reasons for rejecting the claimant’s testimony about the severity of his symptoms: (1)
the claimant did not seek an aggressive treatment program or an alternative program of
medication after experiencing mild side effects (dizziness) from medication which he
stopped taking and a claimant’s following a conservative treatment program supports
discounting complaints of severe pain; (2) the claimant’s testimony about his capacity
for work was vague; (3) the claimant testified that his diabetes was not disabling,
inconsistent with his prior claims that it was; (4) the claimant may not have been
motivated to return to work because he had $97,000 in savings; (5) the ALJ doubted
that the claimant’s pain was as severe as he claimed because he was able to travel to
Venezuela for an extensive period to care for an ailing sister. (Tommasetti, pp. 1039-
1040.)

In Universal City Studios, supra, the described level of pain - minimal to slight - was
inconsistent with the high level activity restriction imposed by the physician on whose
opinion the Workers’ Compensation Appeals Board relied, specifically, a restriction to
semi-sedentary work. A restriction to semi-sedentary work contemplates that the
individual is limited to work with the minimum demands of physical effort performed
roughly half the time in a standing position or while walking, and half the time in a
seated position. There were no objective findings that would support the claimant's
complaints. Therefore, the Court of Appeal held that the finding of disability based on
the semi-sedentary work restriction was unsupported by substantial evidence.

Appreciation of the differences in the relative severity of disability between minimal to
slight subjective complaints and a restriction to semi-sedentary work may be gained by
knowing that the standard rating for a constant minimal to slight pain in the back was
5% at the time of the Universal City Studios decision, whereas a semi-sedentary
restriction called for a 60% standard rating. (Schedule for Rating Permanent Disabilities
(July 1978) page 1-A, Guidelines for Work Capacity, and notes for disability of the
spine,18.1, et seq.)

On the other hand, in the cases of Baker and Gillette, pain without an organic cause
was found to be genuine based on expert opinions that the pain stemmed from
psychiatric reactions.

In Garza, the applicant claimed that he sustained an injury at work, but he did not report
it for a number of days. Later, he needed surgery. His complaint of pain was consistent
with the injury he described and the treatment he subsequently obtained. The Court of
Appeal held that the Appeals Board's suspicion, based on the applicant's delay in
reporting the injury, was not substantial evidence on which to base a rejection of the
claim when the rest of the circumstances were consistent with the applicant's claim.

End comment.
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c) Is the applicant’s mere expression of pain enough?
Associations’ comment

We find no authority for the bare proposition that the description by the applicant of pain
alone, that is, expressions of pain that are unsupported by any corroborating findings,
must be accepted as true evidence of incapacity even in the absence of evidence that
contradicts or impeaches the testimony. The decision in Universal City, supra, is
authority to the contrary.

End comment.

(1) A board may accept the applicant’s uncorroborated description
of pain as being true.

There is authority for the proposition that an applicant's uncorroborated description of
pain may be accepted by the fact finder as true and, in that event, the applicant's
uncorroborated complaint of pain will constitute substantial evidence on which to base a
finding that the applicant actually suffers from the pain.

Sweeney v. Workmen's Comp. Appeals Bd. (1968) 264 Cal.App.2d 296, 303 [70
Cal.Rptr. 462]:

Usually a scientific or medical question is one "where the truth is occult and can
be found only by resorting to the sciences," and where the issue is exclusively a
matter of scientific or medical knowledge. (See Peter Kiewit Sons v. Industrial
Acc. Com., (1965) 234 Cal.App.2d 831, 838 [44 Cal.Rptr. 813].) The question as
to whether a person has pain, to the extent that he cannot work, is not one which
can be determined only by resorting to sciences. That question may be
determined upon the testimony of the person alone. (Employers' etc. Corp. v.
Industrial Acc. Com., [(1941)] 42 Cal.App.2d 669, 671 [109 P.2d 716].). While
such an issue is of a medical nature, it is not a scientific or medical question
within the usual acceptation or understanding of that expression. In Employers'
etc. Corp. v. Industrial Acc. Com., supra, it was said: “[T]he injured person
naturally was in the best position to tell whether he was suffering pain.” Itis
reasonable, of course, to conclude that an investigation or inquiry as to the extent
of disability suffered by a certain individual would include physical examination
and questioning of the injured person. In this connection it is to be noted, from
Dr. Krepela's testimony, that also it has been his experience in his medical
practice, while examining patients, that he had acquired insight regarding the
validity or invalidity of their complaints from their responses during the
examination.

Employers' Liability Assurance Corp. Ltd. of London England v. Industrial Acc. Comm.

(1941) 42 Cal.App. 699 [cited by the Court of Appeal in Sweeney], 671-672 [109 P.2d
716]:
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It appears from the reports of the physicians that the employee did in fact receive
an injury to his back. The testimony of the employee presented substantial
evidence to support the finding of the commission that the disability had not
ceased on January 8, 1940. We are not unmindful of the rule that the
commission may not disregard the opinion of medical experts in cases where the
guestion is “one within the knowledge of experts only and not within the common
knowledge of laymen.” (William Simpson C. Co. v. Industrial Acc. Com., (1925)
74 Cal.App. 239 [240 P. 58].) The present case however, is not one in which
experts only could supply information, for the injured person naturally was in the
best position to tell whether he was suffering pain. The experts could give
opinions as to the probable duration of the pain but their opinions would not be
conclusive in a particular case. Expert testimony must be relied upon “in cases
.where the truth is occult and can be found only by resorting to the sciences”.
(State Comp. Ins. Fund v. Industrial Acc. Com., [(Willson) (1924)] 195 Cal. 174
[231 P. 996].) The question whether Mr. Christian was suffering such pain as
would prevent his working at the time of the hearing by the commission was not
one which could be determined only by resorting to the sciences. In County of
Los Angeles v. Industrial Acc. Comm., (1936) 14 Cal.App. (2d) 134 [57 P.2d
1341], the employee suffered a severe pain in the lower part of his back while
lifting a heavy tire wheel. The commission made an award for permanent injury
based upon the testimony of the employee without the evidence of experts. This
court refused to annul the award.

Associations’ comment

The reference by the court in Employers' Liability Assurance Corp. Ltd. of London
England v. Industrial Acc. Comm., supra, to the opinion in County of Los Angeles v.
Industrial Acc. Comm., is somewhat misleading. While, as the Court of Appeal stated,
the Industrial Accident Commission in the County of Los Angeles case awarded the
applicant permanent disability indemnity, the finding that was made without medical
opinion was that the employee's disability was permanent. The finding on disability was
based on medical opinion. Medical experts had evaluated the employee's disability and
the Industrial Accident Commission's finding on the level of disability was based on
expert opinion. The Court of Appeal's opinion shows that the applicant's disability
remained the same for two years. The Court of Appeal in the County of Los Angeles
case upheld the Commission's finding that the disability was permanent based on lay
testimony about the consistency of the employee's complaints over those years.
Whether the holding in this 1936 opinion would be repeated over seventy years later is
debatable. Over the years, opinions of the appellate courts have developed an
insistence that findings on medical issues be supported by expert opinion.

Since it is rare that the applicant's expressions of pain are not evaluated by a consulting
physician who is equipped to find contradiction in the applicant's story and potentially
impeach the applicant's credibility, this issue may be academic.
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Note that of the cases cited in this section, only Universal City Studios deals with pain
as a factor of permanent disability. The other opinions deal with pain as an item of
evidence that an injury was sustained, not as a factor of permanent disability.

In Employer's Liability, the issue was whether the employee's subjective complaints of
pain could support a finding of continuing temporary disability even though those
complaints were contrary to the opinions of examining physicians.

In Sweeney v. Workmen's Comp. Appeals Bd., supra, the issue was whether the report
and testimony of a non-examining physician, who apparently either did not accept or
ignored the applicant's complaints of pain on ambulation, could establish that the level
of the applicant's disability was light work only versus a limitation to sedentary work, a
higher level of disability that was endorsed by other physicians who had actually
examined the applicant. The Court of Appeal ruled that the non-examining physician
was neither a special investigator nor an examining physician as required by Labor
Code section 5703, his written opinion was not evidence on which the Board could rely.

Pain has been recognized as a factor of permanent disability in the workers'
compensation system, though it has usually been rated as an add-on to the primary
disabling factor, e.g., a loss of range of motion. (Regarding the method of rating pain
under the 1997 Schedule for Rating Permanent Disabilities, with exceptions, generally
applicable to injuries sustained before January 1, 2005, see 1 Herlick, California
Workers' Compensation Law, 6th Ed. (December 2010, Release No. 10) § 7.6, Pain and
Other Subjective Symptoms, and § 7.32; Guidelines; Judgment Ratings; Title 8,
California Code of Regulations section 9727 [defining the adjectives used to describe
pain.]. See the further discussion regarding permanent disability evaluations under the
Workers’ Compensation Act, below at Section V, J.)

Under reform legislation enacted during the 2003-2004 Regular and Extraordinary
Sessions, for ratings based upon the schedule adopted on January 1, 2005, pain alone
is not ratable, except when combined with an objective factor of disability under the
AMA Guides. (Schedule for Rating Permanent Disabilities (January 2005), p. 1-12,
Rating Impairment Based on Pain; 1 Hanna, Cal. Law of Employee Injuries and
Workers’ Compensation, Rev. 2d Ed. (April 2011, Release No. 73) § 8.02 [4][b], Pain
and Other Subjective Disabilities.)

End comment.

9. Effect of an unreasonable failure to secure medical care and
application of the doctrine of avoidable consequences

a) Reynolds: Incapacity was found not to be permanent where the
member’s refusal of knee surgery was not reasonable.

Reynolds v. City of San Carlos (1981) 126 Cal.App.3d 208, 216-217 [178 Cal.Rptr.
636]:
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The [City of San Carlos Civil Service] Commission found that appellant's
disability was not permanent because the "probabilities are great that [he] will be
restored to normal functioning if he submits to surgery . . .. In making this
finding, the Commission relied on Labor Code section 4056 (see part A above),
which denies workers' compensation benefits if an injured employee
unreasonably refuses recommended medical treatment. Section 4056 merely
codifies the common law rule requiring mitigation of damages (4 Witkin,
Summary of Cal. Law (8th ed. 1974) Torts, 8§ 870, p. 3158), which is properly
applied in determining eligibility for disability retirement. The Commission has
inherent power under Government Code section 21025 to determine whether a
claimant has undergone the medical treatment that reasonably could be
expected to effect a cure.

As previously discussed, the Commission also has the authority to apply workers'
compensation law by analogy. (See Heaton v. Marin County Employees
Retirement Bd., supra, (1976) 63 Cal.App.3d 421, at pp. 427-428 [133 Cal.Rptr.
809].)

Appellant argues that any doubt about application of the condition contained in
Labor Code section 4850 must be resolved in his favor, since pension laws are to
be liberally construed. We do not agree that the doctrine of liberal construction
precludes the Commission from applying the common sense rule that appellant
is not permanently disabled when he unreasonably refuses remedial surgery. As
stated in Mansperger v. Public Employees’ Retirement System (1970) 6
Cal.App.3d 873 [86 Cal.Rptr. 450], “The object of the disability allowance is not
solely to compensate a member with a pension. The disability retirement
allowance has as its objective the effecting of efficiency and economy in public
service by replacement of employees, without hardship or prejudice, who have
become superannuated or otherwise incapacitated. (Gov. Code, § 20001.)
Therefore, the primary test . . . . is whether petitioner is substantially
incapacitated from the performance of duty, and the rule on liberality of
construction does not change that test.” (Id., at p. 877.)

Applicants’ comments

(1) Reynolds does not correctly state the law. We question whether Reynolds is even
good law under the CalPERS statute, given some amendments to the Labor Code that
the court in Reynolds cited.

We assert, also, that Reynolds was overruled, sub silentio, by the California Supreme
Court in Pearl v. Workers Comp. Appeals Bd. (2001) 26 Cal.4th 189 [109 Cal.Rptr.2d
308, 26 P.3d 1044]. In Pearl, the Supreme Court ruled that workers' compensation
reform legislation, which made the employee's burden to prove the existence of a
compensable work-related injury in psychiatric injury cases more difficult, was not
applicable to disability retirement claims under the Public Employees Retirement Law
because the Legislature had not clearly indicated its intent that the workers
compensation reforms were applicable to disability retirement law. While the Supreme
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Court was not dealing with an applicant's refusal of treatment in Pearl and did not
address the validity of the decision in Reynolds, the Reynolds' court's statement that the
city commission deciding the applicant's disability retirement claim could apply Labor
Code § 4056 “by analogy” was erroneous and contrary to the Supreme Court's ruling in
Pearl.

(2) Reynolds is also erroneous because case law establishes that there are certain
requirements that must be met before Labor Code section 4056 may be applied: (a)
there must be an admitted work-related injury; (b) there must be an unequivocal tender
of medical treatment by the employer; (c) the applicant must unreasonably refuse the
offered treatment, with unreasonableness being established by proof that the risks of
the treatment are inconsiderable in comparison with the seriousness of the injury.

As explained by the Court of Appeal in Flores v. Workmen's Comp. Appeals Bd. (1973)
36 Cal.App.3d 388 [111 Cal.Rptr. 424], the employer in a workers' compensation case
is charged with the duty to provide medical care. The employer meeting its duty
enables the employee to avoid the consequences of not obtaining treatment, i.e.,
prolonged or a higher level of disability. The employer cannot fail to meet its duty and
then claim that it is not responsible for an increased level of disability that results from
the applicant's failure to obtain treatment.

In Flores, the employer denied liability for a hernia the employee maintained was work-
related and, consistent with that denial, the employer did not provide medical care. The
injured worker was not able to afford surgical correction of the hernia. Surgical
treatment was offered by a county welfare agency, but the injured worker refused.
Later, in connection with an adjudication that the employee's injury was work-related,
the WCAB found that the employee unreasonably refused surgery that had been offered
to him by the welfare agency during the period his employer denied liability and ruled
that the employee was not entitled to temporary disability indemnity after his refusal.
The Court of Appeal held that the injured worker was not required by the provisions of
Labor Code section 4056 to undergo the surgical treatment offered by the welfare
agency and his award was not to be reduced as a result of his failure to undergo
surgery. In the context of a worker's compensation claim, Section 4056 contemplates
an admitted or adjudicated work-related injury, and a tender of treatment by the
employer. The Flores court reasoned,

Section 4056 obviously was adopted by the Legislature to protect employers who
tender medical or surgical treatment to their injured employees by making certain
that workmen will be returned to the labor market as quickly as possible; its plain
purpose is to prevent employees with treatable injuries from resorting to
unfounded beliefs, ungrounded fears or personal idiosyncrasies or convictions to
reject proffered treatment. (See 2 Hanna, Cal. Law of Employee Injuries and
Workmen's Compensation (2d ed. 1966) § 16.05[3][e].) Furthermore, the section
does not state that every refusal of medical or surgical treatment shall result in a
forfeiture; it provides that a forfeiture occurs only if the risk of treatment is
“inconsiderable in view of the seriousness of the injury,” and then delegates to
the board the duty of resolving any dispute which might arise in this respect. If
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the forfeiture provisions of section 4056 apply to a case where an employer has
denied liability for the injury, how can an employee who in good faith believes
that the risk of medical or surgical treatment is considerable have that issue
resolved promptly? Finally, section 4056 is a part of a separate chapter which
deals exclusively with medical examinations requested by the employer of the
injured employee. In fact, all of the sections in that chapter which precede
sections [sic] 4056 pertain to the duty of the employee to cooperate with his
employer regarding such medical examinations. Suddenly to construe this
section to apply to medical and surgical treatment offered by someone other than
the employer is not consonant with ordinary doctrines of statutory construction.

In our view, section 4056 contemplates an admitted or adjudicated industrial
injury, and a tender of medical or surgical treatment by the employer himself is
an essential prerequisite to any possible forfeiture under that section. As the
California Supreme Court stated in Fruehauf Corp. v. Workmen's Comp. App.
Bd., (1968) 68 Cal.2d 569, 577 [68 Cal.Rptr. 164, 440 P.2d 236]: “Limitations
provisions in the workmen's compensation law must be liberally construed in
favor of the employee unless otherwise compelled by the language of the statute,
and such enactments should not be interpreted in a manner which will result in a
right being lost before it accrues.” (Flores v. Workmen's Comp. Appeals Bd.,
supra, 36 Cal.App.3d, 392-393.)

Since a retirement association does not offer medical treatment, the retirement
association cannot meet one of Section 4056's prerequisites. In the absence of an
unequivocal tender of treatment by the employer, the retirement association cannot
meet the prerequisites for the application of Section 4056.

End comment.
Associations’ comment
(1) Response to Applicants’ Comment asserting that Pearl overturned Reynolds:

The Reynolds court's decision was not singularly dependent on its statement that the
city commission could apply Labor Code section 4056 by analogy. As the court in
Reynolds explained, Section 4056 is merely a codification of the common law rule that
persons injured as a result of tortious conduct of another must act reasonably to
mitigate their damages. While the court did rule that the Civil Service Commission
"also" had the authority to apply workers' compensation law by analogy, the primary
ruling was that the city commission had inherent powers under the retirement law to
determine whether the claimant had undergone the medical treatment that reasonably
could be expected to effect a cure and to apply the common sense rule that the
applicant is not permanently disabled when he or she unreasonably refuses remedial
medical care. The Reynolds court stated,

The Commission found that appellant's disability was not permanent because the
“probabilities are great that [he] will be restored to normal functioning if he
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submits to surgery . . ..” In making this finding, the Commission relied on Labor
Code section 4056 (see part A above), which denies workers' compensation
benefits if an injured employee unreasonably refuses recommended medical
treatment. Section 4056 merely codifies the common law rule requiring
mitigation of damages (4 Witkin, Summary of Cal. Law (8th ed. 1974) Torts, 8
870, p. 3158), which is properly applied in determining eligibility for disability
retirement. The Commission has inherent power under Government Code
section 21025 to determine whether a claimant has undergone the medical
treatment that reasonably could be expected to effect a cure.

As previously discussed, the Commission also has the authority to apply workers'
compensation law by analogy. (See Heaton v. Marin County Employees
Retirement Bd., supra., 63 Cal.App.3d at pp. 427-428.) [ltalics added.]
(Reynolds v. City of San Carlos, supra, 126 Cal.App.3d, 216.)

Even assuming that, under Pearl, the Reynolds court’s ruling that the city commission
could apply Labor Code section 4056 by analogy is no longer good law, the Reynolds
opinion remains valid to the extent that the Court of Appeal relied on the common law
rule requiring mitigation of damages, also known as the doctrine of avoidable
consequences. (See further discussion of the doctrine of avoidable consequences,
below.)

(2) Response to Applicants’ Comment that a retirement association lacks standing to
assert that the applicant's incapacity is not permanent because of the applicant’s
unreasonable refusal of treatment:

Applicants claim that a tender of medical treatment by the employer is a prerequisite to
an association’s standing to assert that, because the applicant has unreasonably
refused medical care that would relieve the incapacity, the applicant’s incapacity is not
permanent, citing Flores v. Workers’ Comp. Appeals Bd., supra.. We submit that the
Applicants misconstrue the rule of Flores. While in the context of a workers’
compensation case, the employer may not avoid liability for compensation on the basis
that the insured worker unreasonably failed to obtain medical care unless the employer
met its duty to offer the medical treatment in the first place, a retirement association
under the CERL of 1937, a legal entity separate from the employing county or district
(Flaherty v. Board of Retirement (1961), supra, 198 Cal.App.2d 397, 404 [18 Cal.Rptr.
256]), does not have a duty to offer medical care. Having not acted in derogation of any
duty to offer medical care, the retirement association is not estopped or precluded from
asserting that the applicant’s incapacity is not a permanent one because the applicant
has unreasonably failed to obtain remedial medical care.

The Reynolds opinion does not address whether the city or its workers' compensation
carrier offered the applicant the surgery the defense consultant and the applicant's
treating physician recommended. The omission, however, is not crucial to the opinion's
vitality. A retirement association operating under the CERL of 1937 cannot logically be
deprived of its inherent authority to insist that an applicant for a disability retirement act
reasonably in pursuit of remedial medical care, an authority that is corollary to its power

123



to make a determination on the existence of a permanent incapacity (Gov. Code, §
31725, first sentence), because some other entity, be it the employer, a workers’
compensation insurer, a private health insurance provider, or anyone else, failed to
meet a duty it has to the applicant.

The rule might be otherwise for a public retirement system that is an integrated part of
the public entity itself. An integrated pension system may be bound by employing public
entity’s failure to tender medical treatment in the workers’ compensation case. See the
discussion of the distinction between integrated and nonintegrated retirement systems
below at Section V, I.

Rather, the fact that the employer, a workers’ compensation insurance carrier, or private
health insurance carrier, did or did not offer medical treatment is one factor that must be
considered in determining whether the applicant’s failure to obtain treatment is
reasonable. The determination of the "reasonableness” of the applicant's failure to
obtain medical treatment must include consideration of whether the applicant has a
source of medical care that is reasonably available. If the applicant is shown not to
have a source of medical treatment or is otherwise not able to afford the treatment, the
applicant's failure undergo medical treatment is not unreasonable. (Cf. Marshall v.
Ransome Concrete Co. (1917) 33 Cal.App. 782, 786-787 [166 P. 846], discussed in
more detail subsection c), below.) So, for example, in the factual situation of Flores in
which the applicant had a source of remedial medical care, i.e., the offer of medical care
from a welfare agency, the retirement association, having no duty to offer medical care,
would not be precluded from denying an application for a disability retirement if the
applicant unreasonably refused that medical care. The retirement association is simply
not in the same boat as the employer in Flores.

Further, unlike the workers’ compensation system, the disability retirement provisions of
the CERL of 1937 provide compensation in the form of a disability retirement pension
for injuries and ilinesses that are not work-related. Where the injury is not work-related,
the employer, as well as the retirement association, has no duty to tender treatment
under Labor Code section 4056. But still applicable is the common sense requirement
that a member act reasonably with regard to availing himself or herself of treatment that
will provide a cure, or reduction in the level of disability, sufficient to allow the member
to return to work.

End comment.

b) While the doctrine of avoidable consequences may not be applicable
to a workers’ compensation case due to statutory proscription, there
IS no statutory proscription to its application in a disability
retirement case under the CERL of 1937.

The court in Thompson v. Workers' Comp. Appeals Bd. (1994) 25 Cal.App.4th 1781 [31
Cal.Rptr.2d 242], added another reason for not applying the doctrine of avoidable
consequences in a workers' compensation case. The doctrine of avoidable
consequences is an aspect of the common law defense of contributory negligence. The
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Thompson court pointed out that the defense of contributory negligence on the part of
the employee was abolished in the workers' compensation law. (Lab. Code, 8§ 3708.)

The Court of Appeal in Thompson annulled the WCAB's finding that, both under and
apart from Labor Code § 4056, workers' compensation benefits were forfeit by an
employee's unreasonable failure to comply with medical advice. After being diagnosed
with hypertension and being noncompliant with medical advice about treatment, the
employee died of a stroke. The Court of Appeal held that Labor Code § 4056 was not
applicable since, at the time of injury, there was no workers' compensation claim and no
offer of medical care by the employer. The court also rejected the WCAB's finding that,
aside from the provisions of Labor Code 8§ 4056, the employer was protected from
liability by the doctrine of avoidable consequences. The Thompson court stated,

The Flores court, however, went on to enunciate the theory on which the Board
in the instant case decided that benefits were forfeited. “The remaining question
is whether the board's decision is sustainable under the mitigation doctrine
applicable in tort actions. According to this doctrine, sometimes referred to as
the doctrine of avoidable consequences, a person injured by the wrong of
another must mitigate the damages if reasonably possible, and he is bound, at
least to the extent of his financial ability, to exercise reasonable diligence in
procuring medical or surgical treatment to effect a speedy and complete
recovery." (Flores v. Workmen's Comp. Appeals Bd., supra, [(1973) 36
Cal.App.3d [388], at p. 393 [111 Cal.Rptr. 424]].) After explaining why the
doctrine did not apply to require an employee to resort to public welfare or risk
the loss of benefits, the court stated that it did not declare, "unequivocally, that
we believe that the mitigation doctrine is never applicable to a workmen's
compensation claim; it is conceivable that circumstances could arise where
justice and equity would dictate some duty on the part of the employee 'to
mitigate the trouble and promote recovery.™ (Id. at p. 396, quoting Marshall v.
Ransome Concrete Co. (1917) 33 Cal.App. 782, 786 [166 P. 846].) (Thompson,
p. 1787.)

The employee in Marshall, discussed in more detail in the next subsection, as in Flores,
was not precluded from compensation since the employee in Marshall could not afford
to pay for the operation and there was considerable dispute as to whether the operation
would be beneficial. The Court of Appeal in Thompson continued,

No case has been cited in which the doctrine of "avoidable consequencels]" has
actually been applied to deny workers' compensation benefits to an employee.
Despite the dictum of Flores and Marshall, it is extremely doubtful that it could
ever be applied. Prosser and Keeton suggest "that the doctrines of contributory
negligence and avoidable consequences are in reality the same, and that the
distinction which exists is rather one between damages which are capable of
assignment to separate causes, and damages which are not." (Prosser &
Keeton on Torts (5th ed. 1984) § 65, p. 459.) Labor Code section 3708
expressly abolishes the common law defenses of contributory negligence,
assumption of risk and the negligence of a fellow servant. If the stroke was
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caused by the stress of Mr. Thompson's work and thus arose out of and occurred
in the course of his employment, benefits cannot be forfeited because of the
negligence of Thompson which contributed to the fatal event. (Ibid.)

Associations’ comment

There are a number of reasons why the Flores and Thompson opinions on the
applicability of the doctrine of avoidable consequences would not apply to a disability
retirement claim under the CERL of 1937.

First, unlike the Workers’ Compensation Act, there is no provision in the County
Employees Retirement Law of 1937 that precludes application of the doctrine of
avoidable consequences. Itis a rule of reason the application of which is inherent in the
board’s power under Government Code section 31725 to determine the existence of
permanent disability. (See Reynolds v. City of San Carlos Civil Service Comm., supra,
126 Cal.App.3d, at 216 [city commission had inherent power under the Public
Employees Retirement Law’s “Government Code section 21025 to determine whether a
claimant has undergone the medical treatment that reasonably could be expected to
effect a cure.”].)

Second, an association operating under the CERL of 1937 is not part of the employer
but a separate legal entity (Flaherty v. Board of Retirement (1961), supra, 198
Cal.App.2d 397, 404 [18 Cal.Rptr. 256]) with legal relationships to its members that are
defined by the CERL of 1937, not the laws that define the employer’s relationships to its
employees, such as the workers’ compensation law. The association has neither the
duty nor the authority to provide medical treatment for disabling injuries or illnesses
whether they be service-connected or nonservice-connected.

Third as pointed out, above, unlike the workers' compensation law, the County
Employees Retirement Law of 1937 provides a disability retirement allowance for
incapacities that are not work-related. In the case of a nonservice-connected illness or
injury, there will be no employer acceptance of an injury and tender of treatment under
Labor Code section 4056. With respect to the retirement association’s standing to
assert that an incapacity is not permanent where the injured or ill member has
unreasonably failed to obtain remedial medical treatment, whether the employer has or
has not met a duty to tender medical care is only one factor among many to be
considered in determining whether the member’s failure to obtain treatment is
unreasonable.

We submit that with respect to a claim for disability retirement, under the doctrine of
avoidable consequences, whether the injury is work-related or not work-related, whether
the employer has accepted liability or made a tender of treatment, the member must
nonetheless act reasonably in making decisions about medical care. Incapacity, work-
related or not, that results from unreasonable failure to obtain medical care, may not be
a "permanent” incapacity.
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On the other hand, whether a refusal is unreasonable must be determined given the
member’s circumstances. If medical treatment is not reasonably available, as where
there is no offer of treatment from the employer, the member has no medical insurance
on which the member can rely, and/or the member is unable to pay for the treatment,
the failure of the member to obtain the treatment would not be “unreasonable.” (See the
further discussion of “reasonableness,” next.)

End comment.

c) Whether a failure to obtain medical care is reasonable is a question
of fact that will involve consideration of various factors depending
on the circumstances.

In Bethlehem Steel Corp. v. Industrial Acc. Commission (McClure) (1945) 70
Cal.App.2d 369 [161 P.2d 18], an applicant refused to undergo surgery on his back to
correct a herniated disc. At the time, the surgical procedure was relatively new.
Physicians initially gave the applicant advice that conflicted with the advice of other
physicians on the question of whether the applicant should have the surgery and some
physicians over time contradicted their own advice. The employee's refusal to undergo
the procedure was held to be reasonable.

[Labor Code section 4056] is simply a codification of the general rule that
aggravation or extension of an injury is not compensable-one may not recover for
an aggravation of an injury caused by his own act. An employee is under a duty
to submit to reasonable medical or surgical treatment, and, if he refuses and his
injury is thereby aggravated, he may not recover compensation. [Citations.]
However, it is also well settled that an employee is not compelled to undergo an
operation or treatment when the outcome is problematical, uncertain or attended
with real danger. [Citations.] It is equally well settled that the question as to
whether the employee has acted reasonably or not in refusing treatment is a
guestion of fact upon which the opinion of the commission, based upon expert
medical or surgical advice, is final. [Citation.] The commission's power is, of
course, not arbitrary, and its determination must be based upon competent
expert evidence, unless the issue pertains to a problem properly falling within the
scope of judicial knowledge. [Citation.] (Bethlehem Steel Corp. v. Industrial Acc.
Commission, supra, 70 Cal.App.2d, 377-378.)

In Gallegos v. Workmen's Comp. Appeals Bd. (1969) 273 Cal.App.2d 569 [78 Cal.Rptr.
157], the Court of Appeal annulled a decision of the WCAB that the injured worker
unreasonably refused surgery and his permanent disability should be fixed at the level
to be expected if surgery had been performed. The court explained that the employee
did not reject surgery, but only responded that he would rather it be done in Mexico if
the risks associated with the surgery were not greater there. While the fact that the
employer had made a tender of surgery was conceded by the employee, when the
tender had been made was not established. Therefore, it could not be determined if the
employee's delay in accepting surgery was tantamount to a refusal.
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It follows from the foregoing that in seeking to terminate or reduce compensation
under Labor Code section 4056, the respondent insurer had the burden of
showing: (1) that it had made an unequivocal tender of surgery [citations] and
that petitioner refused to submit to surgery without good cause (see Bethlehem
Steel Corp. v. Industrial Acc. Com., [(1945)] 70 Cal.App.2d 369 [161 P.2d 18]);
that the risk of the surgery was inconsiderable in view of the seriousness of the
injury; and that surgery would reduce disability to a particular extent. The statute
expressly calls for medical opinion to support the issue of risk and it is obvious
that the extent of disability with or without surgery is an issue which requires
medical evidence. (Gallegos v. Workmen's Comp. Appeals Bd., supra, 273
Cal.App.2d, 574.)

Reasonableness of a refusal of surgery was demonstrated in Marshall v. Ransome
Concrete Co. (1917), supra, 33 Cal.App. 782 [166 P. 846]. Marshall was an industrial
injury case under the Roseberry Act. That early workers' compensation law did not
have the equivalent of Labor Code section 4056 and the Act limited an employer's
liability for medical care to $100. The employer in the case, whose liability for medical
care had reached its limit, defended against liability for that portion of permanent
disability that was due to the employee's failure to undergo surgery that, the employer
contended, would have reduced the employee's disability. The employer made
payments of permanent disability indemnity up to the level at which the employees
permanent disability was expected to be after surgery. The Court of Appeal, rejecting
the employer’s arguments, reasoned,

But suppose we consider the case as though the applicant had refused or
declined to submit to the surgical operation, and what would be the
consequence? Upon this theory, should the award be annulled? In this
consideration is involved, of course, the general rule as to the care required of
the injured person to mitigate the trouble and promote recovery. Probably the
rule is as well stated as anywhere in 8 R. C. L. 447, as follows: “It has been
pointed out that one who has suffered personal injuries through the negligence or
wrongful acts of another is bound to exercise reasonable care and diligence to
avoid loss or to minimize the consequences of such injury, and that he cannot
recover for so much of his damage as results from his failure to do so. Thus he
is bound to exercise reasonable diligence in securing medical or surgical aid,
take all reasonable care of the injury and to make use of reasonable means to
prevent aggravation of it or to effect its speedy and complete cure. He is not
required to take the best care of his injuries, however, nor to employ the means
best adapted to heal them. It is sufficient that he act in good faith and with due
diligence and that he exercise only ordinary care and reasonable or ordinary
prudence of judgment.”

Necessarily, said rule implies that the sufferer is able to employ the means that
are needed to alleviate his situation. It would be a strange law that would require
him to act with ordinary care and prudence and yet penalize him because of his
inability, through indigence or otherwise, to avail himself of the remedy. An
impossible or unavailable remedy is, of course, no remedy at all. If the injured
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person cannot appropriate the means, the effect as to him is the same as though
they did not exist. His inability, unless shown to be the result of his own
negligence, must be a complete answer to the charge of culpability. And, in
considering the finding, we must assume that the applicant was in no position to
avail himself of the operation; in other words, that it was practically impossible for
him to adopt the course contended for by appellant. If we look to the evidence,
we find that such was actually the situation. He said he had thought of the
recommendation of the physicians to get a specially fitted shoe, “but | didn't do it,
because it would cost too much, and | haven't had more than a dollar at a time
since they cut me down.” Furthermore, he declared he had no money “to pay for
special plates or hospital fees or an operation.” It also appears that he was in
debt to the extent of five hundred dollars for medical treatment which he had
already received. It is fair to infer from the testimony of one of the physicians that
the suggested operation with the necessary subsequent treatment would cost
four or five hundred dollars, and there is nothing in the record to show that the
applicant had the means or credit required for the purpose.

The foregoing ought to be sufficient to excuse and justify the applicant for his
failure to take any affirmative action in the matter, but another reason also
appears in the record that might properly cause a prudent person to hesitate
before submitting to the recommended ordeal. It appears that he had submitted
to an operation on two different occasions with but little, if any, benefit, and that
he had consulted with Drs. Stephenson and Shaw, who told him that his leg “was
as good as it ever would be, that it couldn't be improved on,” and that nothing
else could be done to improve it. He also consulted Dr. Garrett, who said he
“didn't see where an operation would benefit, and that there was probably one
chance out of a hundred of it doing any good, and that | couldn't have any more
motion in the ankle than | had now, and | wouldn't have, no matter how straight
the leg was, and it would hinder me walking stairs and that kind of thing, and that
he considered me, as far as my trade was concerned, to be totally disabled.”
Assuredly the foregoing furnished the basis for a rational belief on the part of
Marshall that the supposed benefit from an additional operation was
problematical, and it justified his disinclination or refusal to take the chances.
(Marshall, pp. 786-787.)

d) An incapacity will be found to be permanent even if a refusal of
surgery is otherwise unreasonable when the ground for refusal is a
sincerely held religious belief.

In Montgomery v. Board of Retirement (1973) 33 Cal.App.3d 447 [109 Cal.Rptr. 181], it
was held that an applicant could refuse surgery based upon her religious beliefs and still
be granted a permanent disability retirement pension.

It is undisputed that so long as appellant does not have an operation her
condition, which incapacitates her from work, is permanent. The Board in effect
found that because her condition was correctable by surgery appellant was not
permanently incapacitated within the meaning of Government Code section
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31720 and, therefore, denied her benefits. Since it is appellant's religious beliefs
which do not permit her to undergo surgery, we therefore squarely face the
guestion of whether she is entitled to the retirement benefits though the condition
from which she suffers is correctable by an operation presenting no unusual
hazards but which procedure is violative of her sincerely held religious beliefs.
(Montgomery v. Board of Retirement, supra, 33 Cal.App.3d, 450.)

... The denial of disability retirement forces appellant to choose between
following the precepts of her religion and forfeiting the disability retirement
benefits on the one hand and abandoning one of the precepts of her religion in
order to cease to be permanently disabled and return to work on the other hand.
In effect, appellant may not practice her religion and receive benefits.

Measured against this stringent standard, we perceive no compelling state or
county interest enforced in the eligibility provisions of the disability retirement
statute justifying the substantial infringement of appellant's First Amendment right
to the free exercise of her religion. (Montgomery v. Board of Retirement, supra,
33 Cal.App.3d, 451.)

10. Risk of further injury as a basis for a disability

a) Work limitations versus prophylactic work restrictions: A frank
inability to perform activities may be subsumed in more severe
physician-imposed prophylactic work restrictions.

The concept of a prophylactic work restriction is a subset of an umbrella concept of
work limitations in general. A work limitation may be an actual inability to perform a
particular activity because of injury or illness or, even if the injured person retains the
ability to perform a particular activity, a physician may recommend that the individual
avoid the activity as a prophylactic measure in order to protect the individual from
further injury. In other words, the person can perform, but should not perform the
activity.

Activity limitations may describe both actual inability to perform at a particular level
along with an increment of more severe restrictions designed to protect the injured
person from further injury. For example, a member may be unable to lift heavy weights
or bend due to a back injury. A physician may recommend that the member observe a
greater limitation, such as a limitation to light work, semi-sedentary work, or sedentary
work, in order to avoid further damage to the back. If the member's occupation requires
routine heavy lifting and bending, the member may be actually unable to perform his
duties, irrespective of the greater prophylactic restrictions. If the member's duties
actually do not require performance of heavy lifting or bending, the member may be
capable of actually performing the duties, but prophylactically restricted from their
performance in order to avoid further injury. (See generally, 1 Hanna, California Law of
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Employee Injuries and Workers' Compensation, Rev. 2d Ed. (April 2011, Release No.
73) § 8.06[5](c) Work Restrictions, subsections [i]-[ii].)

b) A prophylactic work restriction, by its definition, does not actually
l[imit an applicant's capacity to work unless it is recommended by a
physician and the applicant knows about it.

Under workers' compensation law prior to the 2004 reform legislation (SB 899), where
an employee had a pre-existing disability, an employer’s liability for an employee’s
permanent disability was limited to the extent that the employee’s permanent disability
exceeded the pre-existing disability. (Lab. Code, § 4750 (repealed, Stats. 2004, ch. 34
8§ 37 (SB 899).) [The rules of apportionment under current Labor Code sections 4663
(added Stats. 2004, ch. 34 § 34; amended, Stats. 2006, ch. 836 § 1 (AB 1368) and
4664 (added Stats. 2004, ch. 34 § 35 (SB 899), perpetuate the purpose of limiting
employer liability, but ease the defendant’s burden by permitting apportionment on the
basis of medical opinion on the extent of industrial versus nonindustrial causation.]

In an effort to articulate the existence of such a pre-existing disability under former
Labor Code section 4750, some physicians expressed opinions that were framed in
terms of work limitations. For example, under rules applicable to injuries sustained
before January 1, 2005, if an employee was restricted to semi-sedentary work for a
back injury, the employee’s disability is based on a 60% standard rating, that is, before
adjustment up or down for age and occupation. (Schedule for Rating Permanent
Disabilities (April 1997), p. 2-14.) A physician might offer the opinion that, if the
physician had the opportunity to examine the applicant before the injury, the applicant's
pre-existing, underlying, asymptomatic pathology would have led the physician to
impose a prophylactic restriction limiting the applicant to light work only, a 50% standard
rating. In this type of circumstance, an employer or its insurance carrier might have
attempted to argue that the employer was responsible for only the 10% work-related
increase in the permanent disability rating, before adjustment for age an occupation.

The appellate courts found that such “retroactive prophylactic work restrictions” were
not valid bases for findings of pre-existing disability. The courts held that, in order for a
work restriction to be considered a pre-existing disability under the law, it must have
limited the employee’s activities. A prophylactic work restriction does not limit the
employee’s activities if the employee does not know about it — it has to be actually
recommended by a physician and communicated to the employee. The court in Amico
v. Workmen’s Comp. Appeals Bd. (1974) 43 Cal.App.3d 592, 606 [117 Cal.Rptr. 831],
overturning a Workmen’s Compensation Appeals Board decision that recognized the
existence of a disability based on a retroactive prophylactic work restriction, stated,

In support of the appeals board's decision it is urged, as recited therein [footnote
omitted], that there should have been a prophylactic work restriction on the
petitioner's activities after his first operation, and that such restriction constituted
a preexisting disability supporting the apportionment. There is nothing in the
history or the reports to show that such a restriction was in fact imposed. The
suggestion by Drs. Cappeller and Miller that they would have imposed such a
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restriction, falls within the criteria of that medical opinion which is denigrated in
Place v. Workmen’s Comp. App. Bd. [(1970) 3 Cal.3d 372, 378 [90 Cal.Rptr.
424]], and related cases. Insofar as the appeals board attempts to draw on its
own experience to establish as a fact that which can be but surmise or
conjecture, there is no substantiality to the evidence. [ltalics added.]

Later, in Gross v. Workmen’s Comp. Appeals Bd. (1975) 44 Cal.App.3d 397, 404-405
[118 Cal.Rptr. 609], the Court of Appeal overturned the Workmen’s Compensation
Appeals Board’s assignment of a portion of the employee’s permanent disability to a
pre-existing condition. The Appeals Board’s reasoning was that, had the condition been
medically evaluated, it would have required the imposition of prophylactic work
restrictions. The Court of Appeal stated,

It is of course true, as held in Luchini v. Workmen’s Comp. App. Bd., (1970)

87 Cal.App.3d 141 [6 Cal.Rptr. 453], that a prophylactic restriction, i.e., a work
restriction reasonably necessary to prevent further harm, is a ratable factor of
one’s permanent disability. But that is not to say that such a prophylactic
restriction is to be applied retroactively, thus creating a sort of factual or legal
fiction of an otherwise nonexistent previous disability or physical impairment.
Application of such a rule would not only be unreasonable, but flatly contrary to
the principle reiterated in Ballard v. Workmen’s Comp. App. Bd. (1971) 3 Cal.3d
832, 837 [92 Cal.Rptr. 1]. We reached a similar conclusion in Amico v.
Workmen’s Comp. Appeals Bd., 43 Cal.App.3d 592, 606.

c) A physician-imposed work restriction, recommended as a
prophylactic measure to protect an employee from further injury,
was a "disability" under the pre-2004-reform workers' compensation
law and remains a valid factor of disability under the 2004 reforms.

Levesque v. Workmen's Comp. Appeals Bd. (1970) 1 Cal.3d 627 [83 Cal.Rptr. 208, 463
P.2d 432]:

The referee's only support for his conclusion [that a prophylactic limitation was
not a valid factor of disability] appears in his report and recommendation on the
petition for reconsideration. After reviewing Dr. Dedinsky's reports and Dr.
Messinger's report, the referee observed, "The general tenor of the medical
reports, especially when considered in the-light of other factors, suggests that the
doctor's cautions were more in the nature of prophylactic advice rather than rigid
restrictions. [Footnote omitted.]" (Levesque v. Workmen's Comp. App. Bd.,
supra, 1 Cal.3d, at 638.)

... [T]he only two physicians who have seen or treated petitioner since his

temporary disability payments ceased, have concluded that petitioner cannot
perform work requiring lifting. Neither doctor has released petitioner from the
lifting limitation. In essence, the referee's report confronts petitioner with the
grisly choice of obeying the medical advice of his treating physician or risking
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further injury by following the medical views of the referee.) (Levesque, pp. 639-
640.)

Title 8, California Code of Regulations, section 10606, which set forth the required
content of medical reports prepared for use as evidence in workers’ compensation trials,
continues to require the physician’s opinion on “. . . the nature, extent, and duration of
disability and work limitations, if any.” (Id., subd. (h).

d) A prophylactic work restriction may be the basis for a finding of
incapacity under the CERL of 1937.

The Workers' Compensation Act and the County Employees Retirement Law of 1937
are related in subject matter, harmonious in purpose and courts look to workers'
compensation precedent for guidance when contending with similar issues in pension
law. (Bowen v. Board of Retirement (1986) 42 Cal.3d 572, 576, fn. 4 [229 Cal.Rptr.
814, 724 P.2d 500].)

Without relying on Levesque, the Court of Appeal in a public employee disability
retirement case recognized that a prophylactic restriction supported a finding that
an employee was incapacitated for the performance of her duties. (Wolfman v.
Board of Trustees (1983) 148 Cal.App.3d 787 [196 Cal.Rptr. 395].) Wolfman is a
State Teachers Retirement System case. Wolfman was a teacher who was
found to be impaired by a prophylactic restriction from working in a classroom.
The restriction was medically imposed because, if Wolfman returned to the
classroom, a return of severe and disabling bronchial asthma would be certain to
occur. The Levesque court had relied on the primacy of medical opinion over the
lay opinion of the referee on whether the employee should observe medically
imposed work limitations. The Wolfman court, on the other hand, focused on the
retirement law's purpose to achieve economy and efficiency in public service by
replacing aged and disabled employees without hardship to the employees
replaced. (Gov. Code, 8 20001. That purpose is shared with the County
Employees Retirement Law of 1937. Gov. Code, § 31451.) Therefore, even
though Wolfman retained the ability to perform, she was considered disabled
because hardship in the form of further injury would certainly occur if she
returned to her duties. The Wolfman court stated,

.. . [Wolfman's] treating doctor testified she was continually reinfected and
severely so on seven occasions during her last year of teaching. Use of
antibiotics increased as did the dosage of steroids with their resultant dangerous
side effects of tiredness, weakness, susceptibility to diabetes, bleeding and
hypertension. He stated she was particularly sensitive to dust, a hazard of her
occupation, and the constant exposure to a pool of infections carried by young
children. Although physically capable at the time of hearing to perform her
duties, it would be medically unwise. Her improved state was due to the
discontinuance of her classroom contacts and a resultant decrease in the
steroids she required. Reinstatement would initiate the vicious circle of infection
leading to severe pulmonary attack and increased necessity for dangerous
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steroid therapy.
(1. ... 101

Her attempt to continue teaching last year, despite increased illness and
exhaustion, does not mandate her returning to the classroom this year. Wolfman
suffers from a chronic disease, preventing her from effectively performing her
duties as a teacher. "[T]he provisions for disability retirement are also designed
to prevent the hardship which might result when an employee who, for reasons of
survival, is forced to attempt performance of his duties when physically unable to
do so.” (Quintana v. Board of Administration (1976) 54 Cal.App.3d 1018, 1021
[127 Cal.Rptr. 11].) (Wolfman, p. 791.)

e) Where further injury is probable if the prophylactic work restriction is
not observed, the work restriction may be incapacitating.

That Wolfman's pulmonary illness would be certain to recur with her return to her duties
did not establish a rule that future injury must be certain to occur in order for a
prophylactic work restriction to be the basis of a finding of incapacity. That a further,
incapacitating injury would be probable is sufficient. Medical opinion based on what
probably is true is substantial evidence on which a board may rely in making a finding of
fact. The applicant is not required to prove a fact to a certainty in order to establish its
existence. (McAllister v. Workmen’s Comp. Appeals Bd. (1968) 69 Cal.2d 408, 416-417
[71 Cal.Rptr. 697]; Paneno v. Workers’ Comp. Appeals Bd. (1992) 4 Cal.App.4th 136,
153 [5 Cal.Rptr.2d 461]. These cases and others dealing with the burden of proof are
discussed in more depth, below, in Section 111.)

Applicants’ comment

Substantial evidence must support the Board’s findings of fact. (Glover v. Board of
Retirement (1989), supra, 214 Cal.App.3d 1327, 1337 [263 Cal.Rptr. 224].) Where the
opinions of medical experts recommending a prophylactic activity restriction are not
themselves unreliable, the Board'’s rejection of the restriction must be supported by
substantial evidence. (Levesque v. Workmen's Comp. Appeals Bd., supra, 1 Cal.3d, at
638.)

End comment.

f) Under the pre-2004 reform law, where there was merely an increased
chance, or risk, of further injury if the work restrictions were not
observed, a work restriction designed to avoid that increased risk
was not a factor of disability unless the increased risk amounted to a
probability.

An opinion that further injury is probable if work restrictions are not observed is to be
distinguished from an activity restriction based on an opinion that chances of further
injury are increased if the restriction is exceeded. A finding of present disability cannot
be supported by an opinion from a physician who speculates about future injury. A
prophylactic work restriction imposed to avoid an increased chance that the applicant
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will sustain a further injury will not support a finding of incapacity. In Hosford v. Board of
Administration (1978) 77 Cal.App.3d 854, at 863 [143 Cal.Rptr. 760], the Court of
Appeal wrote,

Throughout the hearing, and again in his briefs, Hosford relied and relies heavily
on the fact that his condition increases his chances for further injury. As the
Board correctly points out, however, this assertion does little more than
demonstrate that his claimed disability is only prospective (and speculative), not
presently in existence.

Raven v. Oakland Unified School Dist. (1989) 213 Cal.App.3d 1347 [262 Cal.Rptr. 354],
dealt with a teacher's request for a court order compelling the school district to reinstate
her after she had been on sick leave for a work-related mental illness. Explaining its
opinion that the teacher was entitled to back pay and reinstatement, subject to potential
proceedings that could be brought by the school district to prove that the teacher was
mentally incompetent to teach, the Court of Appeal stated,

Moreover, the district has repeatedly denied Raven's request for reinstatement
because its staff psychiatrist has concluded or speculated that Raven may
reexperience stress-related symptoms. It also has denied her request because
Raven's psychiatrist states that he was not "certain" that Raven could "weather
the stress” in the future, although he felt that her condition had progressed to the
point that she deserved the opportunity to return to work. Itis interesting to note
that in analogous administrative contexts, the risk or fear of prospective disability
is not considered a permanent incapacitation compensable by disability
retirement. (Hosford v. Board of Administration (1978) 77 Cal.App.3d 854, 863-
865 [143 Cal.Rptr. 760].) (Raven, pp. 1359-1360.)

Associations’ comment

The integration of the Court of Appeal’s opinions in Hosford, Levesque, Wolfman, and
McAllister produces the rule that an increased chance that the applicant will sustain a
further injury is insufficient to support a finding of incapacity unless the “chance” or risk
of future injury amounts to at least a probability—a likelihood—that injury will occur.
That further disabling injury is probable if a work restriction is exceeded is substantial
evidence that the physical condition supports the work restriction and is disabling.

End comment.
Applicants’ comment

The likelihood of further injury should not be the only factor to be considered in the
determination of whether a physician-recommended prophylactic restriction amounts to
an incapacity. The severity of the anticipated injury should also be considered in the
mix. If there is only a 10% chance that further injury will occur if the restriction is not
followed, but in the event that it does occur, the result may be death, or severe injury
and a high level of disability, is it not reasonable for the applicant to avoid the risk?
Where the consequences are so severe, we submit that it would be unreasonable for
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someone to run such a risk. Therefore, even though the chances of further injury are
not certain or probable, a restriction imposed to protect an applicant from a severe
further injury should be considered permanently incapacitating.

End comment.

g) Under the pre-2004 workers’ compensation reform law, where a work
restriction was imposed in order to avoid subjective complaints that
were not themselves incapacitating, as opposed to the restriction
being imposed to avoid further injury, the work restriction was not a
basis for a finding of disability.

In Universal City Studios, Inc. v. Workers' Comp. Appeals Bd. (1979) 99 Cal.App.3d 647
[160 Cal.Rptr. 597] the Court of Appeal annulled a WCAB decision in which a
bookkeeper-cashier was found to be limited to semi-sedentary work as a result of a
sprained ankle. The only positive objective finding was minimal limitation of motion of
the ankle. (ld., 99 Cal.App.3d, 652.) Subjective complaints were described by an
independent medical examiner who was appointed by the workers' compensation judge
as being minimal to slight, becoming more than moderate with prolonged walking or
standing. (Ibid.) Based on the subjective complaints, the independent medical
examiner recommended a semi-sedentary work restriction, but explained that if the
applicant exceeded the restriction, she would not suffer further injury, but would
experience increased subjective complaints. (ld., 99 Cal.App.3d, 653.) The Court of
Appeal stated,

At bench the evidence (as opposed to the statutory presumption) of actual
physical inability to compete (the disability) is based entirely upon subjective
complaints of slight or minimal pain. There is no testimony or other evidence of
objective findings that the condition in any way, physiologically or functionally,
prevents or disables the employee from performing whatever work she could
have or would have performed in the future. There is only evidence that when
she stands for a protracted period of time, dances, squats, or walks a certain
number of blocks, she then complains of some aching or pain. While there is no
evidence of any reason to doubt the truthfulness of the employee, the presence
of pain is not a compensable limitation. It is but one of the subjective factors that
the doctor considers in determining the actual existence of new limits upon
motion or actual use of the particular part of the body. (Universal City Studios,
Inc., p. 656.)

Examining the evidence closely, it is clear that the only evidence which supports
the theory that the employee should be confined to semisedentary work as
classified by the rater, is the evidence of the employee's own subjective
complaints and the doctor's acceptance of that subjective complaint. There is no
objective evidence that the doctors concluded that Lewis is permanently
restricted by reason of this injury to semisedentary work. None of the objective
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findings of any doctor disclose any physical abnormality or any functional
disability of Lewis' left foot. (Universal City Studios, Inc, p. 657.)

That there is "some minimal pain" or "slig